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Department
_of Commerce
" Divialion of Ureleirmad Fards

_dohs R Kesksd, Gowmmnos
Ancre T, Poces, Dirvector -

August 29, 2014

Alex Holmes, Chief Financial Officer
MoneyGram International Inc,

2828 N. Harwood, Floor 15

Dallas, TX 75201

Dear Mr. Holmes:

The Chio Department of Commerce, Division of Unclaimed Funds {$tate’, pursuant to the authority granted to it
undler Chapter 169 of the Ohio Revised Code. the Ohio Unclaimed Funds Law (Law), has authorized and elected
la join-in the involuntary examination of your records, s they relale (o unclaimed funds, for the purpose of
_determining compliance with the law. The examination has been initizted by another state and Chio is vne of the
participating sties, Per R.C. 16%.03¢F)(6), enclosed please lind a list of states participating in the examination as
of the date of this letter. The scope ol the examination of MoneyGram International Inc. will include al| relevam
praperty subject o unclaimed funds reporting pursuant 1 R.C. 169,02 and-encompass the parent company,
subsidiarics. divisions and affiliates. The examination period. as defined in QAC: 1301:10«1-01{K). will
encompass the Jast ten (10) reporting eycles. i

The examination will be conducted by APEX. & division of Treasury Services Group, L.L C. {Contractor) as an
authorized representative of 1he Stale. A copy of the Personal Service Contract between the State and the
Contracior 15 availsble upon request. The Contractor has been directed (o analyze vour records for unclaimed
funds in order to determine any porion rightfully reportable to the Stale pursuant to Chapter 169 of the Ohio
Revised Code. You will be contacted by their representative whoe will advise you of the records and personnel
who need 10 be made available for the examination, and o schedule a date to begin the review of the records,

The State reserves the right 1o impose interest and/or penallies permitted under the Law, for failure w report or
deliver abandoned property within the preseribed tme. Pursuant 1o R.C. 169.03(F)(7) and OAC 1301 10-3-04(K),
MoneyUram International Inc. may appeal the disputed findings of the examination. The appeal may only be
utilized after completion of the Closing Review at which the examination findings, including the total unclaimed
funds reporting liability, are presented by the Contractor to your company’s representative. A copy of the Annual
Report of Unclaimed Funds Forms, Information and Instructions may be downloaded from the State’s website al
www . com.ohio.goviunfd. Thank vou for your cooperation in this matter. If you should have any questions, please
contact Mr, James €. Dowley. Compliance Supervisor, at (b14) 644.7283,

Sineercly,

Yaw OUbcng
Superimtendent

Enclosure

ce James C. Dowley. Compliance Supervisor
Alex KaulTman, Treasury Services Group

77 South High Stvest, 20th Floor

B14 {466 4432
Columbus, Do 43215 6173 LLS.A I

Fax 5§14 | 985 7535
TTYTOD BOO/| 730 0750
An Egual Oppartunity Empioyer and Seruce Prowder Www_com. ohid.gov

ALFO00003150
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TREASURY

August 1, 2014

MoneyGram International Inc.
Attn: Alex Holmes, CFO
2828 N. Harwood, Floor 15
Dallas, TX 75201

Dear Mr. Holmes:

The Pennsylvania Treasury Department, Bureau of Audits and Enforcement (“Treasury™)
pursuant to authority granted to it under the Pennsylvania Disposition of’ Abandoned and
Unclaimed Property Act (“DAUPA™YP.S. § 1301.1-1301.284a, as amended, hereby authorizes
Treasury Services Group ("TSG™) 1o conduct an examination of the books and records of
MoneyGram International Inc.. subsidiaries and related entities. The examination shall be for the
purpose of determining compliance with the DAUPA.

This letter shall constitute authority for TSG to identify, collect and report all unclaimed property
due and payable to Treasury, A representative from TSG will contact you te arrange a mutually
agreed upon date to commence the examination.

Pursuant 1o Treasury’s authority, it is our intention o impose interest upon MoneyGram
[mternational Inc. in connection with the audit findings and seek the imposition of penalties.
when warranted, in accordance with Sections 1301.24 and 1301.25 of the DAUPA. However,
Treasury is amendable to consider 2 showing of good cause or mitigating circumstances whereby
the Treasurer may waive interest, penalties or both.

I vou have guestions. please feel [ree o contact Alex Kauftman of TSG at (402) 202-5053.

Sincerely. J‘/
2 4

Brian Munley. i‘ CPA
Director, Bureau-0f Audits and Enforcement

ALF0D003152
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TeExAs COMPTROLLER af PusLiC ACCOUNTS

C OMOB s PO Box 13528 « AusTin TX 78711-3528

Alex Holmes CFO
MeoneyGram International Inc
2828 N. Harwood F1 15
Dallas TX 73201

Dear Mr. Holmes:

The Texas Comptroller of Public Accounts (“Comptroller”), pursuant to authority granted under the
Texas Property Code, Title 6 Chapters 74 -75 (“Statute™), hereby provides this written notice that
the Comptroller is commencing an unclaimed property audit and examination of the books and
records of MoneyGram International Inc FEIN 16-1690064 (“Holder™) and all relevant subsidiaries
and divisions, for the purpose of determining compliance with the Statute. This audit relates to all
overdue and unreported unclaimed property deemed abandoned and reportable to the Comptroller
under the statute,

The audit and examination will be conducted by Treasury Services Group as the State’s authorized
agent. Contractor has been directed to determine all property deemed reportable to all states in
order to establish that portion rightfully owing to the Comptroller. The Contractor will contact you
to schedule a date to begin this audit and examination and will advise you of the documents, books,
records and personne] that must be made available for the examination.

The contractor, acting as a custodian of the Comptroller, is authorized by the Comptroller to take
delivery of all property, penalties and interest found due and owing at the conclusion of this audit
and examination. In accordance with Section 74,707 of the Property Code, the Comptroller may
waive penalty and interest if it is determined that the holder made a good faith effort to comply with
Chapters 72-75 of the Property Code.

If you have any questions regarding the audit and examination, please contact Alex Kauffman at
(402) 202-5053 or akauffman@treasuryservicesgroup.com. You may also contact me at (512) 463-
5225 or matthew.angus@cpa.state.tx.us.

Sincerely,

W4,

Matthew T. Angus
Audit Division
Texas Comptroller of Public Accounts

cc:  Alex Kauffman
Treasury Services Group

ALFO0003264
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Message

From: Kauffman, Alex [/O=TAG/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHFZ3SPDLT)/CN=RECIPIENTS/CN=B55433BDEB744C30953AA6C8DFI0F5A9-KAUFFMAN, ALE
Sent: 11/16/2015 11:54:26 AM

To: Michael Rato [mrato@mdmec-law.com]

CE: Shane Oshorn [fo=TAG/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=e3742eh531f348f682569219f7 leeb64-5 Oshorn]

Subject: FW: MoneyGram

Attachments: Third Party Bank Checks memo from TSG.docx; 0051 _001.pdf

Hi Mike,

| thought you might be interested to read Delaware’s response to the States’ demands for payments, and of our
response to our States (this has not been sent to DE).

Also, Pennsylvania and a few other States have asked us to gather similar records for previous periods so that a broader
settlement can hopefully reached among all States covering all periods. Waould you please ask MoneyGram to provide a
similar report far older Official Checks reported to their State(s) of incorporation? As far back as they have them, please.

Thanks,
Alex

From: Shane Qsborn

Sent: Tuesday, November 3, 2015 2:46 PM

To: Kauffman, Alex <akauffman@treasuryservicesgroup.com:>
Subject: Fwd: Info

Shane Osborn | Chairman & CEO | Treasury Services Group | www.freasuryservicesgroup.com |
Office: 402.682.7260 | Mobile: 402.699.0344 | sosborn@treasuryservicesgroup.com |

L

][Iy SR

o

This email contains information which may be PROPRIETARY IN NATURE OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE
and is intended only for the use of the addresses(s) named above. If you have received this email in error, please contact the sender
immediately.

Begin forwarded message:

From: "Munley, Brian" <bmunley @patreasury.gov>

Date: November 3, 2015 at 2:43:44 PM AST

To: "sosborn@treasuryservicesgroup.com" <sosborn@treasuryservicesgroup.com>

Cc: "Benkovic, Barbara" <bbenkovic@patreasury.gov>, "Rohanna, Douglas K." <dkrohanna@patreasury.gov>
Subject: RE: Info

Shane,

ALFO0000178¢9

App. 586




While ontopic, in addition to the reconciliation and supporting documentation re checks/orders erroneously reported
to Delaware, Pannsylvania Treasury requests a similar reconciliation and supporting documentation for the amounts
erroneously reported to Minnesota as far back as records have been maintained.

Thanks.

ALF000017€0
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' I . TREASURY SERVICES GROUP

TO: State Unclaimed Property Administrators
FROM: Treasury Services Group, LLC

RE: Delaware memo on Third Party Bank Checks
DATE: October 14, 2015

We wanted to provide some supplemental information for your attorneys as they review the
MoneyGram issue and Delaware’s recent letter to the participating States. Unfortunately it appears
as though Delaware 1s continuing to ignore the facts and rely on a selective view of legal history for
their analysis, just as they did in 2011 when they directed MoneyGram to continue improperly
escheating all official checks to Delaware.

As you know, in 1974 Congress recognized the need to address escheatment priority rules
following the Supreme Court decision in Peansylvania v New York as it applied to money orders,
traveler's checks and other similar instruments, when it enacted the Disposition of Abandoned
Money Orders and Traveler's Checks Act’ (the “Act).

The Act modified the Peunsylvania v. New York decision by declaring that the state where the
money order, traveler's check or other similar instrument was purchased has top priority to take
custody of such unclaimed property. The statute also provides that if the issuer's books and records
do not show the state of purchase, or if they do show the state of purchase but the state has no
power under its own laws to take custody, then the state of the issuer's principal place of business,
not the state of incorporation, has the right to take custody of the property. There is no doubt that
Congress belicved that the statc where the instrument was purchased had a greater interest in the
underlying property than: 1) the state where the issuer has its principal place of business; and 2) the
state where the issuer is incorporated.

As we understand Delaware’s position, Delaware believes that somehow these official check
instruments, which are almost identical to money orders in every respect, are third party bank checks
as excluded in the statutory language. Delaware’s reasoning in this regard is based on a rejection of
the notion that the language could be referring to bank checks that had been endorsed over to a
third party, that the instruments may be considered “teller’s checks,” and on a selective reading of
the legslative history of the Act.

Delaware’s interpretation directly violates legal precedent. The only Federal case that defines
“third party bank check” is contrary to Delaware’s proposed reading (_>F the phrase. In UJS.
Thwaites Place Associates, the Southern District of New York (548 F.Supp 94) addressed specifically

112 U.S.LC §§2501-2503,
1100 Main Street - Suite 2720 » Kansas City, MO 64105 + Tel: 402.682.7260 - Fax: 402.939.0200
www.treasuryservicesgroup.com
Austin - Boston - Kansas City + Arlington

ALFD0O0D1791
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the issue of third party bank checks. In [0S, » Thwaites, the successful bidder at a foreclosure
auction attempted to make the required down payment with a certified check that was made out to
one other than the high bidder. To effectuate the sale the bank check had to be endorsed by the
bidder. That instrument was deemed by the court to be a “third party bank check™ which was
unacceptable under the terms of the auction. 'Thus the courts deem a “third party bank check” to be
a check mude out to one party but endorsed over to another, as we have always mamntamned. This
court interpretation proves that third party bank checks are different from the official checks
reported to Delaware.

Delaware’s consideration of the legislative history is misguided. In analyzing the Act we did
in fact consider the statute’s legislative history, which we agree is extremely helpful. The U.S.
Department of the Treasury’s (“Treasury”) General Counsel, Edward C. Schmults, did express
concerns that the legislation may be considered too broad and would cover “third party payment
bank checks.”
the Commuttee Report as a “technical amendment”. However, Congress added only the words
“third party bank checks” Why Congress dropped the word “payment” from Treasury's

The Committee adopted part of Treasury’s recommendation in what it referred to in

recommended language will most likely never be known. However, without the word payment 1t
seems to suggest that the third party 1s not who 1s receiving payment from the bank check but rather
as we orginally suggested, it 1s a bank check that is now being presented for payment by a third
party to the original transacton.

However, what is clear is that nowhere in Treasury’s communication with the Committee
did Mr. Schmults suggest - nor did Congress endorse the idea - that there were specific
instruments that Congress had in mind that needed to be excluded. At the time the legislation was
passed, there was no common definition of third party bank checks. It 1s highly unlikely that
Congress would create an important exclusion for a particular financial instrument that did not have
a common definition. It is much more likely that Congress was referring to the practice of signing
checks over to a third party—a practice that was common at the time and would have clouded the
tssue of which State was entitled to the benefits of escheat.

If Congress did have a specific instrument in mind, it was much more likely to have been
checks issued by thrifts and S&L corporations. At the time the legislation was being considered,
there was a great deal of discussion within Congress and regulatory agencies about a new third party
payment instrument that was allowing thrifts, savings and loans and credit unions to provide their
customers a mechanism to make third party payments®. These accounts allowed nonbanks to
compete with commercial banks by allowing them to make third party payments out of interest
bearing accounts.

The practice was extremely controversial at the time and was subject to no less than eight
bills introduced between 1973 and 1977 to either curb or further enhance its practice. Dozens of

2 Third-party payment accounts are those that permut the depositor to direct the institution to pay a third party by means
of an order issued to the third parry. William E. Gibson, Dgpesiz Demand, “Hor Money,” and the V zability of Thrift Instiutons,
3 Brookings Institution 593-636 (1974) (Brookings Papers on Economic Activity)

*HR. 30135, 94t Congress (1975-1976) Added New York to New Jersey to the List of Srates in which NOW accounts
are permitted, contingent on legislation within the respective States granting third party payment transfer authority to
State-chartered thrift institutions; S, 1668, 95™ Congress. A Bill to Provide for Equitable Regulation of savings accounts

ALFQO0001792

App. 589




scholarly articles were written to address this new payment instrument. Commercial banks,
partcularly national banks were extremely opposed to savings and loans, thrifts and credit unions
being able to offer third party payment accounts or instruments of any kind.  Therefore, logic
dictates much more that the Department of the Treasury was urging Congress to narrow the
coverage of this legislagon by carving out these third party payment instruments (where the third
party was always referred to as the receiver of the funds, not the guarantor of the funds.)

Absent a clearly expressed legislative intention to the contrary, that language must ordinarly
be regarded as conclusive.." Consumer Product Safety Commission et al. v. GTE Sylvania, Inc. et al 447 U.S.
102 (1980). "[I]n interpreting a statute a court should always tumn to one cardinal canon before all

others. . . [Clourts must presume that a legislature says in a statute what it means and means in a
statute  what it says  there." Comestiont  Nai'l  Bank v Germain, | HYPERLINK
"https://en.wikipedia.org/wiki/Case_citation" \o "Case citation" ] (1992). Indeed, "when the words of a
statute are unambiguous, then, this first canon is also the last: 'judicial inquiry is complete. 503 U.S.
249, 254.

Looking at the precise language of the statute it says two things: 1) its provisions apply to
money orders, traveler’s checks or other similar written instruments; and 2) it excluded third party
bank checks. First, MoneyGram’s offictal check product is not only similar but is almost :dentical in
every way to money orders. They sell both products through its agents, either financial institutions
or other retal outlets. They both show MoneyGram as the drawer and MoneyGram’s bank as the
drawee. They both are treated similarly under their states” regulatory agencies. Physically, they are

used to make payments to third parties; 8. 1667, 95® Congress: Amends the Federal Home Loan Bank Act to pernut
federally-chartered savings and loan associations to offer negotiable order of withdrawal (NOW) accounts; H.R. 12934,
94t Congress (1975-1976) the Federal Reserve Reform Act added New York and New Jersey to the list of States m
which third party payment transfer authority 1s allowed, if such authority is granted by such States-to-State chartered
thrift mstitutions; 11.R. 13744, 95th Congress -- Prohibats the establishment by State or Federal law of interest rate
differentials between: (1) banks, other than savings banks, the deposits of which are msured by the Federal Deposit
Insurance Corporation; and (2) savings and loan, butlding and loan, or homesread associations (including cooperative
banks) the deposits of which are insured by the FSLIC, or mutual savings banks, on savings accounts from which
automatic transfers to third-party payment accounts may be made pursuant to the prearranged agreement of depositors
or account holders; $.3461 — 95th Congress (1977-1978) Prohibits the establishment, by State or Federal law of
interest rate differentials between: (1) banks, other than savings banks, the deposits of which are insured by the Federal
Deposit Insurance Corporation; and (2) savings and loan, building and loan, or homestead associauons (including
cooperative banks) the deposits of which are insured by the FSLIC, or mutual savings banks, on savings accounts from
which automatic transfers to third-party pavment accounts may be made pursuant to the prearranged agreement of
depositors or accountholders; H R.13748 — 95th Congress (1977-1978) Prohibits the establishment, by State or Federal
law of mterest rate differentials between: (1) banks, other than savings banks. the deposits of which are msured by the
Federal Deposit Insurance Corporation; and (2) savings and loan, building and loan, or homestead assocations
{including cooperative banks) the deposits of which are insured by the FSLIC, or murual savings banks, on savings
accounts from which automatic transfers ro tHurd-party payment accounts may be made pursuant to the prearranged
agreement of depositors or accountholders; 11L.R.14044 — 95th Congress (1977-1978) Prohibits the establishment, by
State or Federal law of interest rate differentials between: (1) banks, other than savings banks, the deposits of which are
insured by the Federal Deposit Insurance Corporation; and (2) savings and loan, building and loan, or homestead
associations (including cooperative banks) the deposits of which are msured by the Federal Savings and Loan Insurance
Corporation, or murual savings banks, on savings accounts from which automatic transfers to third-party payment
accounts mav be made pursuant to the prearranged agreement of depositors or accountholders.
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identical. The only real differences are where they are sold and the limit on the value of the
Instruments.

The legislative history also 1s more instructive when locking at the enure Committee Report.
That history includes the letter to the Committee from the Chairman of the Board of Governors of
the Federal Reserve System. That letter emphasized many times, the need to address the inequities
between the states that existed at the time. In his letter to the Committee, the Federal Reserve
Chairman, Arthur F. Burns, referencing the legislation states that “[tjo correct this obvious inequity
[created by the Pemngylvania v New York decision], the Board concurs with the purpose® of the
proposed legislation.”

Chairman Burns recommended two changes to the underlying legislaton to make it clear
that the State of purchase should be dispositive as a matter of equity. One recommended change
was to make sure the underlying legislative language achieved the Committee’s purpose. Therefore,
it was recommended that the language reference the State where the instrument was “purchased”
rather than the State where the instrument was “issued”. He went on to analyze why that was
important. He focused on the traveler’s check market at the time, noting that American Express
accounted for two-thirds of the market and the rest of the market included two nonbanking
subsidiaries of large hank holding companies (15%) and two other firms with each hold 1% of the
market. He stated further that “[c]leary, an organization that issues such instruments will not usually
be the organization that sells such instruments to the public. This fact emphasizes again the
importance of the place where the instrument is ulimately purchased.....”

The second recommendation was to eliminate the different tests the Committee had
established for national banks versus state chartered banks. The Chairman noted if the Committee
mainfained the different test for national banks where the property would escheat to “the State of 1ts
principal place of business” that it “mould result in a windfall for a few States in which the laws for
corporate organization are most attractive”” which would frustrate Congress’ goal of making the
disposition of unclaimed property among the states more equitable. The Commuttee adopted both
of the Board’s recommendations.

Delaware’s reference to the UCC is irrelevant. They suggest that the MoneyGram afficial
checks are teller’s checks. First, the definiton of teller’s check under the Uniform Commercial Code
(“UCC?) is: 1) a draft drawn by a bank: 2) on ancther bank, or payable at or through a bank. Under
§4-105(1) of the UCC, bank is defined as a “person engaged in the business of banking, including a
savings bank, savings and loan association, credit union or trust company.” It is clear based on the
statutes of every state in which MoneyGram does business, including Delaware, that MoneyGram
is not 2 bank. In addition, MoneyGram definitely 1s not a bank under Federal law. On January, 7,
2015, the U.S. Tax Court found that MoneyGram is not regulated as a “bank” by the Federal
Reserve Board, the Office of the Comptroller of Currency or the Federal Deposit Insurance
Corporation and is not eligible for membership in the Federal Reserve System. The opinion further
states that “it is regulated as 2 money services business. Federal banking regulanons specifically

* Discussed further below
%14 Page 4
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exclude MSB’s from the defimution of “bank™  MoneyGram International Inc. and subsidiaries v
Commissioner of Internal Revense, case number 12231-12, 30309-12, in the U.S. Tax Court.

Theretore, in order tor an ofticial check to be a teller’s check, both the drawer and drawee
must be different banks under the UCC defimiion. MoneyGram’s bank clients simply sell the
official check instruments. However, according to MoneyGram’s contracts, the funds are not drawn
from the client financial institution. Rather, the instrument is purchased by the financial institution’s
customer either with cash or from funds drawn from the customer’s account (not the bank’s funds).
Once purchased, the instrument is clearly marked that the drawer of the instrument is MoneyGram.
Then, upon presentment, the funds are drawn from MoneyGram’s account. Therefore, the funds
are drawn from a bank but they are not drawn by another bank or payable at or through a bank. The
Uniform Commercial Code requires the instrument to state that it is “payable through™ a specific
bank for it to be payable through a bank. UCC §4-106 Payable through or payable at banls;
collecting bank. The MoneyGram instruments do not include any “payable through” language.
Therefore, these instruments fail the second part of the “teller’s check” definition.

Delaware’s intention in this matter is clearly to undermine the verv purpese of this bill—to
provide equity among the States. Finally and possibly most importantly, is considering the purpose
of the underlying legislation. As noted in Traveleri Excpress ». Minnesota, when construing this statute,
Congress' DUIrPOSEs must be borne in mind. See [ HYPERLINK
"https://a.next.westlaw.com/Link/Document/Full Text?findType=Y&serNum=1979135111&pubNum=70
8&originatingDoc=18b91cd79556011d997e0acd5cbba0d3f&refType=RP&fi=co_pp_sp_708_1911&origin
ationContext=document&transitionType=Documentitem&caontextData=(sc.Search)" A\l
"co_pp_sp_708_1911" 0 HYPERLINK
"https://a.next.westlaw.com/Link/Document/FulText?findType=L&pubNum=1000546& cite=12USCAS25
03&originatingDoc=18b91¢cd79556011d997e0acd5cbb90d3f&refType=LQ&originationContext=documen
t&transitionType=Documentitem&contextData=(sc.Search)" ] was obviously designed to modify the
rule established by the Supreme Courr regarding money orders, traveler’s checks and other simuilar

nstruments.

Congress’ purpose could not have been made clearer in this instance. In §2501 the
Congressional findings and declaration of purpose’ section states that “[the Congress finds and
declares that: (1) the books and records of banking and financil orgamzations and business
associations engaged in issuing and selling money orders and traveler’s checks do not, as a matter of
business practice, show the last known addresses of purchasers of such instruments; (2) a substantal
majority of such purchasers reside in the States where such instruments are purchased; (3) the States
wherein the purchasers of moncy orders and traveler’s checks reside should, as a matter of equity
among the several States be entitled to the proceeds of such instruments in the event of
abandonment (emphasis added); (4) 1t 1z a burden on interstate commerce that the proceeds of such
instruments are not being distributed to the States entitled thereto; and (3) the cost of mantaining
and retrieving addresses of purchasers of money orders and traveler’s checks is an additional burden
on interstate commerce since it has been determined that most purchasers reside in the State of
purchase of such instruments.”

& (Pub. L. 93495, title VI, § 601, Cicr. 28, 1974, 88 Stat. 1523)
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In addition to the language above that was adopted as the “Congressional Findings and
Purposes” section of the Statute, the United States Senate Committee on Banking, Housing and
Urban Affairs referenced its purpose to address the inequities that led to the need for the legislation
at least five nmes 1n 1ts Committee Report’.

Congress’ concern of addressing the mequities of one state recetving what they referred to as
a “windfall” from other states which have a greater interest in the escheated property was well-
founded at the ime and could not be more evident by the current situation.

Less than one half of one-percent of all official check property escheated to the State of
Delaware was actually purchased in Delaware. According to our review, MoneyGram should have
escheated only slightdy more than §1 million to Delaware rather than the more than $250 million
Delaware now holds. That is a $250 million windfall 1o Delaware simply because Delaware has
favorable laws of incorporation. There is no queston that such a result tums the underlying
purpose of the statute on its head. The tortured reading Delaware suggests of the phrase “third
party bank check” to carve out these instruments is blatantly inconsistent with Congressional intent,
has no basis 1n the Act’s legislative history, has no basis in an otherwise heavily regulated banking
sector or case law.

We believe without a doubt that this official check property was wrongfully escheated to
Delaware. The instruments at issue are not just similar but are almost identical to money orders.
They cannot be considered teller’s checks and a reading of the Act as suggested by Delaware has no
legal basis — whatsoever. "I'he current situation demonstrates why it was important that Congress
pass the Disposition of Abandoned Money Orders and Traveler’s Checks Act. Delaware 1s enjoying
an unfair windfall at the expense of the rest of the country.

MoneyGram’s competitors escheat these items to the States of purchase and Minnesota
agrees with our conclusion and has now reimbursed the correct States for items wrongfully
escheated to Minnesota. This memo from Delaware is clearly nothing more than an attempt to slow
down the necessary reimbursement of the other States, and we encourage you not to allow Delaware
to do so.

u

7 o

actment of this legislation will equitably resolve a longstanding and much litigated conflict....”; “As these amounts
grow, it becomes more important to assure their equitable distmbunon among the various States”; “Confheting claims
and the effect of a recenr United States Supreme Court deasion currently result mhibiting such an equutable
distriburion.” “In order to resolve these conflicts and assure that each State recerves its fair share of the proceeds of
these instruments legislation was introduced by....”; “Thus, the legislation resolves existing and prospecuve conflicting
claims by assuring that every Srare where sucl an instrument was sold has the opportunity to escheat or take custody of
the proceeds of that instrument. This is far better than continuing to permit a relatively few States to claim these sums
solely because the seller is domicded in thar Srate. even though the entire transaction took place n another State.”
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. STATE OF DELAWARE - . o
DEPARTMENT OF FINANCE
DivisioON OF REVENUE
UNCLAIMED PROPERTY
CARVEL STATE BuiLDING
820 N. FRENCH STREET
P.O. Box 8749
WILMINGTON, DELAWARE 198988-8749

May 2, 2011

Michael Rato, Esq. CONFIDENTIAL
McElroy, Deutsch, Mulvaney & Carpenter, LLP

1300 Mount Kemble Avenue

P.O. Box 2075

Morristown, New Jersey 07962-2075

Re:  Your Request for Guidance Regarding Conflicting Escheat Claims

Dear Mr. Rato:

I'received your letter dated April 20, 2011, regarding an issue facing a client of your firm that you
have not identified. As a general matter the Office of Unclaimed Property does not render advisory
opinions, nor does it respond to hypothetical fact situations; however, in the case of the facts presented in
your letter, the position of the State of Delaware is abundantly clear.

Our position is that your client has been properly reporting and delivering unclaimed property in
accordance with the strict rules established by the Supreme Court of the United States (the “Court”) in
Texas v. New Jersey, 379 U.S. 674 (1965), and clarified in Delaware v. New York, 507 U.S. 490 (1993).
As summarized by the Court in Delaware, the Court’s opinion in Texas created two priority rules:

(1) where the last known address of the creditor (i.e., owner of the intangible
personal property) is known, the State in which that address is located has the right to
escheat (“primary rule”); and

) where the last known address of the owner is unknown, or in a state that “does
not provide for escheat of the property owed,” the State in which the debtor is
incorporated is awarded the right to escheat subject to the “superior” right of the
creditor’s state should the creditor’s state submit proof of the owner’s address
(“secondary rule”).

507 U.S. at 499. According to the Court, these two rules are “the fairest, . . . easy to apply, and in the
long run . . . the most generaily acceptable to all the States.” T. exas, 379 U.S. at 683.

The Court applied the Zexas priority rules in Pennsylvania v. New York, 407 U.S. 206 (1972), a
suit brought by the Western Union Company (“Western Union™). The fact situation presented in that case’
appears to be “on all fours” with the facts presented in your letter. In that case, Western Union had not
retained the last known address of purchasers of its money orders. Several states “perceived injustice”
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because the primary rule would rarely apply in light of Western Union’s failure to maintain last known
addresses, and the secondary rule would often apply, resulting in the abandoned money orders most often
escheating to the state of Western Union’s domicile. /d. at 214. Rejecting the states’ argument that an
alternate rule should be established, the Court upheld the two-rule priority scheme, reasoning “the
resulting likelihood of a windfall for the debtor’s State of incorporation would [not] justify the carving
out of an exception to the Texas rulefs].” Id. at 214,

The plaintiffs in Pennsylvania urged the Court to “define the creditor’s residence according to a
presumption based on the place of purchase,” id. (emphasis added), because there were numerous money
order transactions for which no last known address was kept. The Court explicitly rejected this proposal,
reasoning;

Texas v. New Jersey was not grounded on the assumption that all creditors' addresses are
known. Indeed, as to four of the eight classes of debt involved in that case, the Court
expressly found that some of the creditors ‘had no last address indicated.” Thus, the only
arguable basis for distinguishing money orders is that they involve a higher percentage of
unknown addresses. But . . . to vary the application of the 7exas rule according to the
adequacy of the debtor's records would require this Court to do precisely what we said
should be avoided-that is, ‘to decide each escheat case on the basis of its particular facts
or to devise new rules of law to apply to ever-developing new categories of facts.’

Id. at 214-15 (internal citations omitted); see also Delaware, 507 U.S. at 509,

The two priority rules established by the Supreme Court could not be clearer. There is no “third
priority rule.” To the extent any state claims to have established any other priority scheme by state
statute, that statute is unenforceable as a matter of well-established law and binding precedent of the
Court. Whatever doubt may have arisen from the language of Section 4(d) of the 1981 Uniform
Unclaimed Property Act was erased by Delaware v. New York, 507 U.S. 490 (1993).

Please do not hesitate to contact me if you have any questions.

Sincerely,

S

Edward K. Black
Deputy Attorney General

ce: Mark Udinski, State Escheator and Audit Manager
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Michael Rato, Esq.

McElroy, Deutsch, Mulvaney & Carpenter, LLP
1300 Mount Kemble Avenue

P.O. Box 2075

Morristown, New Jersey 07962-2075
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DEPARTMENT OF JUSTICE CIVIL DIVISION {302) 577-8400
NEW CASTLE COUNTY FAX {302) 577.6630

MATTHEW P. DENN 820 NORTH FRENCH STREET CRIMINAL DIVISION (302) 577-8500
ATTORNEY GENERAL WILMINGTON, DELAWARE 19801 FAX (302) 877-2496
FRAUD DIVISION (302) 577-8600
FAX {302) 577-6490
February 24, 2015

Michael Rato, Esquire
McEiroy, Deutsch, Mulvaney & Carpenter, LLP

1300 Mount Kemble Avenue

PO Box 2075
Morristown, New Jersey, 07962-2075

Re:  Escheatment of Official Checks to Delaware by MoneyGram International

Dear Mr. Rato,

‘ As you know, 1 am the Deputy Attorney General for the State of Delaware assigned to
represent the Delaware State Escheator and the Office of Unclaimed Property (the “OUP”). We
spoke last week about concems your client, MoneyGram International (“MoneyGram™), has
regarding a demand letter dated February 10, 2015 it received from Treasury Services Group

(“TSG”).

Let me first allay your client’s concerns by assuring you that the OUP is bound by 12
Del. C. § 1203(c). That statute provides as follows:

If the holder pays or delivers property to the State Escheator in good faith and
thercafier another person claims the property from the holder or another state
claims the money or property under its laws relating to escheat or abandoned or
unclaimed property, the State Escheator acting on behall of the State, upon
written notice of the claim, shall defend the holder against the claim and
indemnily the holder against any liability on the claim.

“Good faith” is further defined in section (d) of the statute, which states as follows:

For the purposes of this section, "good faith" means that:
(1) Payment or delivery was made in a reasonable attempt to comply with this

subchapter;
(2) The person delivering the property was not a fiduciary then in breach of trust in
respect 1o the property and had a reasonable basis for believing, based on the facts then
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knowr to the person, that the property was abandoned for the purposes of this subcliapter,
and

(3) There is no showing that the records pursuant to which the delivery was made did not
meet reasonable commercial standards of practice in the indusiry.

12 Del. C. § 1203(d). Based on the information known at this time, the OUP accepts that
MoneyGram has been escheating property to Delaware in “good faith,” as contemplated by the
statute. Therefore, Delaware will satisfy any claim made on the property by the lawful owner or
a jurisdiction with a superior claim to escheat.

Under the priority rules articulated by the United States Supreme Court, because
Delaware is the state of incorporation, Delaware is entitled to escheat abandoned and unclaimed
property with a last known address in any jurisdiction, subject to a claim by another jurisdiction
with a superior claim. See Texas v. New Jersey, 379 U.8, 674 (1965); Texas v. New Jersey, 380
U.S. 518 (1965); Pennsylvania v. New York, 407 U.S. 206, 210-211 (1972), and Delaware v.
New York, 507 U.S. 490, 509 (1993). Unclaimed property is, by definition, not “owned” by the
holder, MoneyGram. The above-cited cases have made it abundantly clear that once
MoneyGram reports unclaimed property to a state claiming the right to escheat (in this case,
Delaware), MoneyGram’s obligation with regard to that property is satisfied, and no other state
has standing to request said property from MoneyGram. Rather, the state must present a claim to
the state which has escheated the property and establish that it has a superior right to escheat.

| am frankly shocked that TSG, purporting to act under color of authority of twenty other
states, would issue a demand Lo MoneyGram while acknowledging that the property in question
had previously been reported to Delaware. The U.S. Supreme Court has consistently held that
“the same property cannot constitutionally be escheated” more than once. See Texas, 379 U.S. at
679, citing Western Union Tel. Co. v. Pennsylvania, 368 U.S. 71 (1961). TSG’s undocumented
assertion that the escheatment to Delaware was “improper[]” raises an issue that mwust, as a
matter of law, be resolved between the states involved.

If the states referenced in TSG's letter believe that they have a superior claim to any of
the property reported to Delaware by MoneyGram, those states are well aware that U.S. Supreme
Court jurisprudence, established practice, efficiency, and common sense dictate that said states
should present Delaware’s QUP with a claim and the necessary documentation to support it.

You are authorized to share this letter with representatives of any states who attempt to
enforce a demand for payment based on TSG’s letter dated February 10, 2015.

Sincercly yours,

Dtiefalisoe)

Caroline Lee Cross
Deputy Attorney General

ce:  David M. Gregor, State Escheator
Michelle Whitaker, Audit Manager

2
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** Michael Rato

2

From: Cross, Caroline (DOJ) <Caroline Cross@state. de us>
Sent: Monday, October 12, 2015 2,00 PM

To: Michael Rato

Subject: RE: Official Check Unclaimed Property Issues
Attachments: Exhibit LPDF; Exhibit ILPDF; Exhibit TLPDF

Dear Mike,

Thank you for your patience and diligence in following up with Delaware on this issue, As | hope | made clear in
our brief conversation this morning, Delaware is committed to finding the right answer to this conflict between the
states. Unfortunately, we do not share some of the other involved states’ opinion that the answer is clear.

I understand that Ohio has issued a “cease and desist” to MoneyGram and is demanding that the property in
question be reported to Ohio, rather than Delaware. Delaware’s position, remains, tentatively, that Delaware is the
proper jurisdiction for reporting. We are delving into the issue further with the hopes that we can present our findings
to the states, and we can all reach a consensus on the issue.

To keep you in the loop on where we are, Delaware has shared the following with the involved states:

In considering whether or not the uncashed MoneyGram checks are subject to reporting protocols of Public Law
93-495, codified at 12 U.S.C. § 2501 - 2503 (the “Federal Statute”), we considered it important to first review the
statute’s legislative history. Because the legislative history was not provided by the contract auditor involved in the
MoneyGram examination, we performed our own analysis. What we ultimately found was very significant.

The law as ultimately enacted by Congress (and included in the Federal Statute) differed from the legislation
that was initially proposed. On May 29, 1973, unciaimed money order and travelers check legislation was first
introduced, in the form of S. 1895. That bill addressed sums “payable on a money order, traveler’s check, or similar
written instrument,” but provided no exemption for “third party bank checks.” S. 1895 was referred to the Senate
Committee on Banking and Urban Affairs (the “Senate Committee”), which sought views from various federal regulators
on the proposed legislation.

The findings of the Senate Committee were compiled in a report (S. Rep. No 93-505). The report includes a
written statement from Edward C. Schmuits, General Counsel to the U.S. Department of the Treasury that reads:

The Department has no objection to legislation clarifying the escheat law with regard to traveler’s checks,
money orders or similar instruments but we believe the language of the bill is broader than intended by the
drafters. The introductory language of section 2 could be interpreted to cover third party payment bank chacks
since it refers to a “money order, traveler’s check, or similar written instrument on which a ban or financial
organization or business association is directly tiable.” It is recommended that this ambiguity be cured by
defining these terms to exclude third party payment bank checks,

The Senate Committee adopted the “technical suggestions” of Treasury, and included an exemption for “third
party bank checks” in a revised bill, S. 2705. The revised bill was ultimately incorporated in its totality into H.R. 112211,
which was in turn became the Federal Statute.

As we understand it, the basis for the states’ claims, as asserted by the contract auditor, is that “...unless Offcial
Checks are third party bank checks, there is no reasonable interpretation that would exclude Official Checks from bejng
covered” by the federal statute, and because “Official Checks are very different from, and cannot be considered, thi.rKd
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barty bank checks” MoneyGram'’s checks are in fact subject to the federal statute. The conclusion that MoneyGrar
checks cannot be considered third party bank checks apparently rests on the premise that “third party bank checks” are
legally synonymous with “third party checks.” We believe this premise to be incorrect. |
The contract auditor has provided a definition of “third party checks” {“a check endorsed by the payee to a hew
party who then becomes the holder of the check”), and we have no issue with that definition—with respect to thir
party checks. However, logic dictates that a “third party bank (payment) check” is something entirely different. Asgn
initial matter, disregarding the word “bank” in “third party bank checks” ignores a fundamental rule of statutory |
construction: all words of a statute are to be taken into consideration, so that none are considered insignificant or |
superfluous. Congress could have exempted “third party checks” from the federal statute; however, it exempted tled

party bank checks, which were referenced in the legislative history as third party bank payment checks.

Additionally, third party checks operate differently. The payee of a check assigns (through signing-over, or |
“endorsing” the instrument) his or her rights of payment to another person. The records of the bank issuing the check
do not reflect the assignment; the bank’s records either refiect the original payee, or no payee. The bank only becomes
aware of the third party assignment upon presentment and payment of the check, at which time the obligation is
satisfied, and there is no longer a liability to “become” unclaimed, because a third party check properly presented f&r
payment will be honored, and thus will not become unclaimed; the bank ultimately responsible for payment cannot
deny payment on a third party check, where the third party to whom the check was endorsed is a holder in due coutse.
It is unclear under what scenario a bank would be aware that it was holding funds representing an “unclaimed third |
party check,” because the third party endorsement would be entirely independent of the creation of the payment f
obligation, and not reflected in the records of the bank. ',

We do not believe the General Counsel of the U.S. Treasury would have gone to the trouble of recommending to
Congress that it modify legislation to take into account a non-existent issue. To accept that “third party bank checks”
are the equivalent of “third party checks” would result in a construction of the federal statute inconsistent with basit
principles of statutory interpretation, because it would imply that Congress and the U.S. Treasury were ignorant of the
meaning of the language that was employed. it would also overlook the fact that the U.S. Treasury supervises national
banks and thrifts; that the agency routinely reviews and comments on proposed legislation from the standpoint of how
new laws might impact banking operations; and that there was a very logical explanation as to why it would have
recommended the exemption of “third party checks” from the federal statute.

The Uniform Commercial Code (UCC), which has been adopted by all states participating in the MoneyGram!
audit, recognizes third party bank checks, i.e., a check that is issued by one bank, but drawn on the funds of a second, or
“third party” bank. The UCC describes a “teller’s check” as a check “drawn by a bank (i) on another bank, or {ii) payable
at or through a bank.” Regulation CC, enacted by the Federal Reserve, includes a similar definition. MoneyGram’s |
unclaimed property reports filed with Delaware primarily consist of “teller's checks.” The MoneyGram teller check |
specimen provided by the contract auditor to Delaware represents a check issued by a bank, but drawn on the fundq of
another (third party) bank.

In a third party bank check scenario, information relative to the issuance of the check is bifurcated from the |
underlying check funds. In the case of an uncashed third party bank check, the details of where and by whom the check
was purchased would be recorded by the issuing bank, but the unclaimed funds would be maintained by a different
bank. In order to compile a report of unclaimed property under the revised federal reporting protocols, it would be
necessary for the two banks to exchange information and collaborate on the compilation of the report.

In contrast, a cashier's check represents a far more straightforward proposition, because the funds are drawn on
the account of the bank issuing the check. Note that in 1973, at the time the federal statute was being drafted, the
availability and utilization of information technology systems in the clearing of checks would have been minimal, and
there would be limited ability to store and retrieve data electronically. Treasury could have, and likely did determine
that mandating this information exchange would be overly burdensome on national banks and thrifts, and thus the
treatment of unclaimed third party bank checks should remain subject to the federal common law. While informatiqn
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~techn6|ogy has changed tremendously in the last 40 years, Congress enacted legislation based on the capacities of the
banking system that were in place at the time, not what they might become in the future.

I know you have spent a considerable amount of time on this issue as well, If MoneyGram has any additiopal
information or has reached different conclusions, Delaware would welcome your input on this question. ‘

Thanks.

Carey Cross

Caroline Lee Cross

Deputy Attorney General
Department of Justice

State of Delaware

Carvel Office Building

820 N. French St., SLC C600
Wilmington, DE 19801
302.577.8814 (office)
caroline.cross@state.de.us

Confidentiality notice: This electronic message and any attachment(s) are confidential and may be subject to the
attorney/client privilege andfor work product immunity. This email is only for the use of the intended recipient(s). If you
believe you have received this e-mail in error, please notify the sender immediately by replying to this e-mail, then delete
this message and any attachment(s) from your system. If you have received this message in error, please note that the
dissemination, distribution, use or copying of this message or any of the accompanying documents or attachments is
strictly prohibited. Any unintended transmission expressly shall NOT waive the attorney/client or any other privilege.

Sent: Friday, October 09, 2015 9:33 AM

To: Cross, Caroline (DOJ)

Cc: 'Feinberg, Cory’

Subject: Official Check Unclaimed Property Issues

Dear Ms. Cross:

As you know, this firm represents MoneyGram in connection with the above-referenced matter. Iam writing to follow up on
my voice messages to you seeking information regarding Delawate’s position on the escheatment of MoneyGram official
checks. As mentioned in my message today, MoneyGram received a letter from the State of Ohio advising it to “cease an¢
desist” reporting Ohio-issued (but no last-known address) Official Checks to Delaware. We would like to know Delaware
position on this demand so that the Company can evaluate its options.

E =1

o

Thank you for your consideration.

Regards,
Mike

App: 632 |
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§ 3. Paragraph a of section 11.00 of chapter four hundred twenty- 1100
four of the laws of nineteen hundred forty-two, entitled ‘‘An act v
in relation to the financial affairs and mana«remont of municipali- S3aes "
ties, school districts and district corporations, constituting chapter
thirty-three-a of the consolidated laws,”” is hereby amended by
inserting a new subdivision, to be subdivision thirty-nine, to read
as follows:

39. Plans for post-war projeets. The preparatxon of preliminary
plans and detailed plans and specifications for a capital improve-
ment which may be undertaken after the termination of the war,
including test borings or other extraordinary expenditures related
thereto, state aid for which shall have been approved by the
temporary state post-war public works planning commission pursu-
ant to law, three years.

§ 4. Section five-c of chapter twenty-nine of the laws of nine- 5= .
teen hundred nine, entitled ‘‘An act relating to municipal cor-—
porations, constituting chapter twenty-four of the consolidated
laws,”” as added by this aet, is hereby repealed.

§ 5. Sections one and two of this act shall take effect immedi- Pt
ately. Sections three and four of this act shall take effect July suiy 1, 1044,
first, nineteen hundred forty-four.

CHAPTER 697

AN ACT in relation to escheated and abandoned property, constituting chapter
one of the consolidated laws

Beeame a law April 23, 1943, with the approval of the Governor. Passed,
three-fifths being present

The People of the State of New York, represented in Senate and Assembly,
do enact ag follows:

ABANDONED PROPERTY LAW Abandoned
CHAPTER ONE OF THE CONSOLIDATED LAWS Law.

Article I. Short title; declaration of policy; definitions,
II. Escheat of real property.
II1. Unclaimed property held or owing by banking
organizations.
IV. Unclaimed deposits and refunds for utility services.
VI. Uneclaimed or unknown owner court funds.
VII. Uneclaimed life insuranee funds,
X. Unelaimed condemnation awards.
XIT. Fscheat of property paid or deposiled in federal
courts,
XITII. Miscellancous unclaimed property,
X1V, (eneral provisions,
XV. Laws repealed; constitutionality ; effeetive date,
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ARTICLE T
Suaorr TirLE; DrcnaraTioN or Pouicy; DEFINITIONS

Seetion 101. Short title.
102. Declaration of policy.
103. Definitions.

§ 101. Short title. "This chapter shall be known and may be
cited as the ‘““Abandoned Property Law.”

§ 102, Declaration of policy. It is hereby declared to be the
poliey of the state, while profecting the interest of the owners
thereof, to utilize escheated lands and unelaimed property for the
benefit of all the people of the state, and this chapter shall be
liberally construed to accomplish sueh purpose.

§ 103. Definitions. As used in this chapter

(a) ‘““*Abandoned property fund’ means the abandoned prop-
erty fund established by seetion ninety-four of the state finance
law, as such seetion was added by a chapter of the laws of nine-
teen hundred forty-three, entitled ‘‘An act to amend the state
finance law, in relation to establishing an abandoned property
fund and providing for the iransfer of certain moneys and prop-
erty to such fund, and to amend the snurrogate’s court act in rela-
tion to payments from such fund.”

(b) ‘“ Abandoned property heretofore paid to the state’’ meauns.
unless a more limited meaning clearly appears from the context,
all money or other personal property collected or received hy the
state comptroller or the department of taxation and finance pur-
suant to the provisions of

(i) seetion two hundred seventy-two of the surrogate’s
court act;

(ii) subdivision two of section five, sections thirty-two, one
hundred twenty-seven, one hundred seventy, two hundred
fifty-seven and three hundred fourteen of the banking law;

(iii) seetion two hundred ninety-eight and subdivision three
of section five hundred forty-five of the insurance law;

(iv) subdivision four of section sixty-six-a and seetion one
hundred four-c of the publie service law;

(v) section thirteen-¢ of the transportation corporations
lnw;

(vi) sections eighty-four, ninety and ninety-two of the staie
finanece law;

(x) and any earlier provision of law which embodies pro-
visions which are substantially the same as or equivalent to
those contained in such sections,

(e) “‘Banking organizations’ means 211 banks, trust companies,
private bankers, savings banks, industrial banks, safe deposit com-
panies, savings and loan associations, eredit unions and investment
companies organized under or subject to the provisions of the
banking law.!

1 See suhdivision 11 of section 2 of the banking law,
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(d) ‘“Domestic life insurance corporation’’ means any author-
ized insurer corporation incorporated and organized under any law
of this state having power 1o do either one or both kinds of insur-
ance business authorized in paragraphs one and two of section
forty-six of the insurance law, as amended from time to time.

(e) ““Utility services’’ means gas, eleetvicity or steam supplied
by, telephone, telegraph or other service furnished by, or appliances,
equipment, installations, fixtures or appurtenances rented by a gas,
electric, gas and electrie, district steam, telegraph, telephone or
telegraph and telephone corporation.

ARTICLE II
Escuear or ReEAL ProrPERTY
Section 200. Escheated lands.

201. Action for recovery of property.
202, Publication of notice.
203. Unknown claimants as defendants,
204. Effect of judgment against unknown claimants.
205. Report by attorney-general.
206. Petition for release of escheated lands.
207. Proceedings on receipt of petition.
208. Conveyance to petitioner,
209. Effect of conveyance on rights of others.
210. Protest against conveyance; notice of hearing.
211, Lands held under written contract.
212, Escheated lands subject to trusts and incumbrances.
213. Condemnation awards as interest in real property.

§ 200. Escheated lands. All lands the title of which shall fail
from a defect of heirs, shall revert, or esclicat, to the people.?

§ 201. Action for recovery of property. Whenever the attorney-
general has good reason to helieve that the title to, or right of
possession of, any real property has vested in the people of the
state by escheat, or by conviction or outlawry for treason as pro-
vided in section eight hundred nineteen of the code of criminal
procedure, he must eommence an action of ejectment to recover
the property.?

§ 202. Publication of notice. The attorney-general must cause
a notice, specifying the names of the parties and the object of the
action, and containing a brief deseription of the property affected
thereby, to be published in the state bulletin, in a newspaper
published in the city of New York, and in a newspaper published
in each county in which any part of the property is situated,
at least once in each week, for twelve successive weeks, before
an issue of fact, joined in the action, is brought to trial; or where
judgment is rendered thercin in favor of the plaintiff, otherwise
than upon the trial of an issue of fact, before final judgment is
rendered.*

2 See section 10 of Article 1 of the State Constitution.
3 See section 139-c of the public lands law.
4 See section 139-d of the public lnnds law,
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§ 203. Unknown claimants as defendants. If the property is not
oceupied, and no person is known 1o the attorney-general as claim-
ing title thereto, the defendant or defendants may be designated
as “‘unknown claimants,”’ without any other description. When
the name becomes known an order must be made for inserting the
true name in the same manner and by the same proccedings as in
any other civil aetion.”

§ 204. Effect of judgment against unknown claimants. Where,
in an action of ejectment, to recover property alleged to be
escheated, brought as preseribed in section {wo hundred three,
final judgment in favor of the people is rendered against unknown
claimants, and the real property recovered thereby is afierwards
sold and conveyed, under the divection of the commissioners of
the land office, the judgment is conclusive upon the title of that
property, as against all persons, except those who commence an
action of ejectment for the recovery thereof, or of a part thereof,
within five years after the final judgment was rendered in the
action in favor of the people, and the judgment-roll was filed
thereupon. If a person who might niaintain an action is at the
time the judgment-roll is filed within the age of twenty-one years,
or insane, or imprisoned under a criminal charge, or in execution
upon conviction of a eriminal offense, for a term less than life,
the time of such liability is not a part of the time limited in this
section, for commencing such action, except that the time so limited
cannot be extended more than five years after the disability ceases,
or after the death of the person disabled.

§ 205. Report by attorney-general. The attorney-general shall
report to the commissioners of the land office all the real property
recovered by the people in any action brought pursuant to this
article and report annually to the legislature of such real prop-
erty recovered during the preceding calendar year.?

§ 206. Petition for release of escheated lands, 1. A petition for
the release to the petitioner of any interest in real property
escheated to the state by reason of the failure of heirs or the
ineapacity, for any reason except infancy or menial incompetency,
of any of the petitioner’s alleged predecessors in interest to take
such property by devise or otherwise, or to convey the same or
by reason of the alienage of any person, who but for such alienage
would have sueceeded to such interest, may be presented to the
board of commissioners of the land office within forty years after
such escheat. Such petition may be presented:

a. By any person who would have succeeded to such interest
but for his alienage or the alienage of another person, or

b. By the surviving husband, widow, stepfather, stepmother or
adopted child of the persons whose interest has so escheated, or

¢. By the purchaser at a judicial sale or sheriffs’ sale on execu-
tion, or

5 See scction 139-e of the public lands law,
6 See section 139-f of the public lands law,
7 See section 139-g of the public lands law.
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d. By an heir, devisee, assignee, grantee, immediate or remote,
or executor of any person, who but for his death, assignment or
grant could present such petition, or the alleged grantee of any
person or of any association or body, whether incorporated or not,
who or which would have succeeded by devise or otherwise to the
title of such person but for his alienage or a legal incapacity to
take or convey the property so escheated.

2. Such petition shall be verified by each petitioner in the same
manner as a pleading in a court of record may be verified, and shall
allege:

a. The name and residence of each person owning any interest
in such real property immediately prior to the escheat;

b. The name and residence of each petitioner and the cireum-
stances which entitle him to present such petition;

¢. The name and place of residence of every person who would
have succeeded to any such interest but for his alienage or the
alienage of another or any other rule of legal incapacity herein-
above mentioned affecting an attempted transfer of such interest
to such person or to or by any of his alleged predecessors in
interest ;

d. The description and value, at the date of the verification of
the petition, of such real property tonght to be released;

e. The deseription and value, at the date of the verification of
the petition, of all the property of every such owner, which shall
have escheated to the people of the state by reason of failure of
heirs or alienage and which shall not then have been released or
conveyed by the state; ‘

f. The name and residence of each person having or claiming
an interest in such real property at the date of the veritication of
the petition and the nature and value of such interest ;

g. Any special facts or circumstances by reason of which it is
cloimed that such interest should be released fo the petitioner.

t'uch petition may be filed within sixty days after its verifica-
tion with the secretary of state, who shall present it to the board
at its next meeting thereafter, and who may call a meeting of the
board to consider the same.

§ 207. Proceedings on receipt of petition. The board shall
determine the truth of the allegations of the petition; the value
of the real property sought 1o be released ; and the value of all the
property of every such owner which shall have escheated to the
state, and shall not have been conveyed or released by the state,
and for that purpose the board may take testimony and proof,
either orally or by affidavits. Tt may, as a condition of hearing the
matter, require the petitioners to produce wiinesses or advanee the
expense of producing them.®

§ 208, Conveyance to petitioner. 1. The hoard may in its disere-
tion, if it deem it just to all persons interested, execute in the name
of the state, a conveyance on such terms and conditions as the

8 Sce section G1 of the publie lands law,
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board deems just, releasing to such petitioners the interest of the
state so acquired in such real property so sought to be released.

2. A conveyance so made to any such petitioner who is a parent,
child, surviving husband or widow of any such owner of any
interest therein immediately prior to the escheat, or the heirs-at-
law of any such surviving husband or widow, or the alleged
grantee of any person or of any association or hody, whether incor-
porated or not, who or which would have succeeded by devise or
otherwise to the title of such person but for a legal incapacity to
take or convey the property so escheated shall be withont con-
sideration, if the value, at the date of the petition, as determined
by the board of all property of any such owner cscheated to the
state and not conveyed or released by the state, shall not exceed
one hundred thousand dollars, and of the property sought to be
released shall not exceed ten thousand dollars, Where, however,
the value of the property sought to be released shall exceed the
sum of ten thousand dollars the board may release the same to
such petitioner upon the payment of the appraised value in excess
of ten thousand dollars.

3. The conveyance shall contain a brief recital of the determina-
tions required to be made by the board on the hearing of the peti-
tion, and of all the terms and conditions on which the conveyance
is made.?

§ 209. Effect of conveyance on rights of others. No such con-
veyance shall impair or aflect any right, title, interest or estate in
or to the lands thereby released, of any heir-at-law, devisee, grantee,
mortgagee or creditor of any person having an interest in the real
property released immediately prior to the escheat thercof, or of
any person having a lien or inenmbrance thereon, through, under
or by any person having an interesy therein immediately prior to
the escheat.?®

§ 210. Protest against conveyance; notice of hearing. Any
person may file, at any time, with the seeretary of state, a protest,
stating his name, residence and post-office address, apainst the con-
veyance or release by the state of any inferest of the people of
the state acquired by escheat, in any real property deseribed in
such protest. The seeretary of state shall present such protest
to the board at its next meeting thereafter, and the hoard shall,
if practicable cause a notice of its hearing of any petition for the
conveyanee or release of any sueh real property, to be given to
each person filing such prolest, in snech manner 2s will enable
such person to appear hefore them on sueh hearing. Tt may, in its
diseretion, cause like notice to be given to any other person, of the
hearing of any petition for the release by the state of any interest
of the people of the state in any real property acquired by escheat,
or may cause notice of sneh petition to be given generally by
publication in a newspaper published in the county in which such
real property is situated.!?

9 See section 62 of the public lands law.
10 See section 63 of the publie lands law,
11 Bee section 64 of the public lands law,
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§ 211, Lands held under written contract. Where lands have
been escheated to the state and the person last seized was a citizen
or capable of taking and holding real property the board shali
fulfill any contract made by such person or by any person from
whom his title is derived, in respeet to the sale of such lands, so
far only as to convey the right and title to the state, pursuant
to such contract, without any covenants of warranty or otherwise,
and shall allow all payment which may have been made on such
contracts, If any part of such escheated land has been occupied
under a verhal agreement for the purchase thercof, and the ocen-
pants have made valuable improvements thereon, such agreement
shall be as valid and effectnal as if it were in writing.'?

§ 212, Escheated lands subject to trusts and incumbrances.
Lands escheated to the state for defect of heirs shall be held sub-
ject to the same trusts and incumbrances to which they would
have been subject if they had descended.'®

§ 213. Condemnation awards as interest in real property. An
interest in real property escheated to the state shall for the pur-
poses of this article, be deemed to include any and all awards here-
tofore or hereafter made in condemnation proceedings against such
escheated lands and all the provisions of this artiele shall apply to
the release and assignment of such awards with the same foree
and effect as to the release and conveyanee of an interest in real
property.*

ARTICLE 111
UNcLAIMED ProPerTY HHELD OR OWING BY BANKING ORGANIZATIONS

Section 300. Unclaimed property held or owing by banking

organizations,

301. Annual report of abandoned property.

302. Publication of list of abandoned property.

303. Payment of abandoned property.

304. Unclaimed property held by the superintendent of
banks after liquidation.

305. Payment of abandoned property after liquidation by
superintendent of banks.

§ 300. Unclaimed property held or owing by banking organiza-
tions. 1. The following unclaimed property held or owing by
hanking organizations shall be deemed abandoned property :

{a) Any amounts due on deposits or any ammounts to which a
shareholder of a savings and loan association or a credil union is
entitled to, held or owing by a banking organization, which shall
have remained unclaimed for fifteen years by the person or persons
appearing to be entitled thereto, including any interest or divi-
dends credited therec., excepting

(i) any such amount which has been reduced or increased,
exclusive of dividend or interest payment, within fifteen
vears, or

12 See section 66 of the public lands law.
18 See section 08 of the puhlic Jands law.
14 See section 70 of the public lands law.
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(ii) any such amount which is represented by a passbook
not in the possession of the banking organization, wiich has
been presented for entry of dividend or interest credit within
fifteen years, or

(iii) any sueh amount with respect to which the banking
organization has on file written evidence received within fifteen
years that the person or persons appearing to be entitled to
suech amounts had knowledge thereof, or ,

(iv) any such amount payable only at or by a branch
office located in a foreign country.'®

(b) Any amounts held or owing by a banking organization for
the payment of a negotiable instrument or a certified check whether
negotiable or not on which such organization is directly liable,
which instrument shall have been outstanding for more than fifteen
years from the date it was payable or from the date of its issu-
ance, if payable on demand.

2. Any abandoned property h=ld or owing by a banking organi-
zation to which the right to receive the same is established to the
satisfaction of such banking organization shall cease to be deemed
abandoned.

§ 301. Annual report of abandoned property. 1. On or before
the first day of August in each year every banking organization
shall make a verified written report to the state comptroller, which
shall contain a irue and accurate statement, as of the first day of
July next preceding, of all abandoned property specified in
section three hundred, held or owing by it.

2. (a) Such report shall, with respect to amounts specified in
paragraph (a) of subdivision one of section three hundred which
are abandoned property, set forth:

(i) the name and last known address of each person or
persons appearing from the rec.~ds of such banking organiza-
tion to be the owner of any such abandoned property;

(ii) the amount appearing from such records to be due such
person or persons;

(iii) the date of the last transaction with respect to snuch
abandoned property;

(iv) the nature and identifying number, if any, of such
abandoned property ; and

(v) such other identifying information as the state comp-
troller may reqnire.

(b) Such report shall, with respeet to amounts specified in para-
graph (b) of subdivision one of section three hundred which are
abandoned property, set forth:

(i) the name and last known address, if any, of the person
or persons appearing from the records of such banking organi-
zation to be entitled to reeeive such abandoned property;

(it) a deseription of such abandoned property including

15 Mee paragraple (a) of subdivicion 23 of section 2, subdivision 1 of sections
126, 169, 256 and 813 of the banking law.
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identifying numbers, if any, and the amount appearing from
such records to be due or payable;

(iii) the amount of any interest or other increment due
thereon;

(iv) the date such abandoned property was payable or
demandable; and

(v) such other identifying information as the state comp-
troller may require.

3. Such report shall be in such formn as the state comptroller may
preseribe. All names of persons appearing in the section of sueh
report relating to deposits, appearing to be the owners thereof, shall
be listed in alphabetical order. Abandoned property other than
deposits listed in such report shall be classified in such manner as
the state comptroller may preseribe, and names of persous apyear-
ing to be entitled to such abandoned properiy appearing i» such
report shall be listed alphabetically within each such classif .ation.

4, In case any banking organization shall on the fir¢, day of
July in any year neither hold nor owe any abandoned property
specified in section three hundred, it shall on or before the tenth
day of August next succeeding make a verified written report to
the state comptroller so stating.®

§ 302. Publication of list of abandoned property. 1. Within
thirty days after making a report of abandoned property pursuant
to the provisions of section three hundred one, such banking organ-
ization shall cause to be published a notice entitled: “NOTICE OF
NAMES OF PERSONS APPEARING AS OWNERS OF CER-
TAIN UNCLAIMED PROPERTY HELD BY (name of banking
organization).”’

2. Such notice shall be published onece in two newspapers pub-
lished in the city or village where such abandoned property is pay-
able, provided, however, that if such abandoned property is pay-
able in the city of New York, such publication shall be in two news-
papers published in the county where such abandoned property is
payable. If there is only one newspaper published in any such
city or village, such notice shall be published in such newspaper
and in a newspaper published in the county in which such aban-
oned property is payable, If there are no newspapers published
in such ecity or village, then such publication shall be in two news-
papers published in the county where such abandoned property
is payable, or, if there is only one such newspaper published in
such county, then in such newspaper, or, if there are no news-
papers published in such county, then in a newspaper published
in an adjacent county. All newspapers in which such notice shall
be published shall be newspapers printed in the English language.

3. Such notice shall, in accordanee with the classification pre-
scribed by the state comptroller for the report pursuant to the
provisions of section three hundred one, set forth:

(a) the names and last known addresses, which were in such
report, of all persons appearing to be entitled to any such

16 See seetions 126(1), 169(1), 256(1), and 313(1) of the hanking law.
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abandoned property amounting to ten dollars or more. Such
names shall be listed in alphabetical order. If, however, such bank-
ing organization has reported abandoned property payable in more
than one city or village or, in the ease of the city of New York, more
than one county, the names shall be listed alphabetically for cach
such city, village or county and such notice shall include only the
names of the persons appearing to be entitled to abandoned
property payable in such city, village or county;

(b) such other information as the state comptroller may require;
and

{c) a statement

(i) that a report of unclaimed amounis of money or other
property held or owing by it has been made to the state
comptroller and that a list of the names of the person or
persons appearing from the records of such banking organiza-
tion to be entitled thereto is on file and open to public inspee-
tion at its principal office or place of business in any city, vil-
lage or county where any such abandoned property is payable:

(ii) that such unelaimed moneys or other property will be
paid or delivered by it on or before the succeeding thirty-
first day of October to persons establishing to its satisfaction
their right to receive the same; and

(iii) that in the succeeding month of November, and on or
before the tenth day thereof, such unclaimed moneys or other
property still remaining will be paid or delivered to the state
comptroller and that it shall thereupon cease to be liable there-
for.

4. Such banking organization shall file with the state comptroller
on or before the tenth day of September in each year proof by
affidavit of such publication,'’ ,

§ 303. Payment of abandoned property. 1. In such succeed-
ing month of November, and on or before the tenth day thereof,
every banking organization shall pay or deliver to the state comp-
troller all abandoned property specified in such report, excepting
such abandoned property as since the date of such report shall
have ceased to be abandoned.

2. Such payment shall be accompanied by a statement setting
forth such information as the state comptroller may require relative
to such abandoned property as shall have ceased to be abandoned.

§ 304. Unclaimed property held by the superintendent of banks
after liquidation. 1. All amounts held by the superintendent of
banks as trustee for the owners thereof after the completion of
the voluntary or involuntary liquidation of the business and
affairs of any banking organization as provided in section thirty
of the banking law which shall not have been claimed and paid
within four years after receipt by the superintendent shall he
deemed abandoned property.

17 See sections 126(2) (3), 162(2) (3), 256 (2) (3) and 313 (2) (3) of
the banking law.
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2. Any such abandoned property held by the superintendent
of banks to which the right to receive the same is established as
provided in section thirty-one of the banking law shall cease to be
deemed abandoned.!®

§ 305. Payment of abandoned property after liquidation by
superintendent of banks. 1. Not later than the first day of October
in each year the superintendent of banks shall pay to the state
comptroller all such abandoned property held by him which shall
have become abandoned property at any time prior to the first day
of July next preceding, excepting such abandoned property as
since such first day of July shall have ceased to be abandoned,

2. Such payment shall be accompanied by a statement signed
by the superintendent of banks setting forth the name and last
known address of, and the amount owing to, each person appearing
to be the owner of any such abandoned property, or if the name is
unknown, the nature and identifying number of the indebtedness
and the name of the banking organization from which such aban-
doned property was received, logether with such other identifying
information as the state comptroller may require.!®

ARTICLE 1V
UncraiMEDp DEPosITS AND REFUNDS FOR UTILITY SERVICES

Section 400. Unclaimed deposits and refunds for utility services.
401. Annual report of abandoned property.
402. Publication of notice of abandoned property.
403. Payment of abandoned property.

§ 400. Unclaimed deposits and refunds for utility services. 1.
The following uneclaimed moneys held or owing by a gas corporation,
an electrie corporation, a gas and electric corporation, a district
steam corporation, a telegraph corporation, a telephone corporation,
and a telegraph and telephone corporation, shall be deemed
abandoned property:

(a) Any deposit made by a consumer or subscriber with such a
corporation to secure the payment for utility services furnished by
such corporation, or the amount of such deposit after deducting any
sums due to such corporation by such consumer or subseriber,
together with any interest due thereon, which shall have remained
unclaimed by the person or persons appearing to be entitled thereto
for five years after the termination of the utility services 1o secure
the payment of which such deposit was made, or, if during such
five year period utility services are furnished by such corporation
to such consumer or subseriber and such deposit is held by such
corporation to secure payment therefor, for five yecars after the
termination of such utility services.?®

(b) Any amount paid by a consumer or subseriber to such a cor-
poration in advance or in anticipation of utility services furnished

18 See section 2(23) (h) and section 30 of the banking law.

19 See section 32 of the hanking law.

20 See section 13 of the transportation corporations law and section 104 of
the public gervice law,
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or to be furnished by such corporation which in fact is not fur-
nished, after deducting any sums due to such corporation by such
consumer or subscriber for utility services in faet furnished, which
shall have remained unclaimed by the person or persons appearing
to be entitled thereto for five years after the termination of the util-
ity services for which such amount was paid in advance or in antiei-
pation, or, if during such period utility services are furnished by
such corporation to such consumer or subseriber and such amount
is applied to the payment in advance or in anticipation of such
utility services, for five years after the termination of such utility
services,

(e) The amount of any refund of excess or inereased rates or
charges heretofore or hereafter collected by any such corporation
for utility services lawfully furnished by such corporation which
hias been or shall hereafter lawfully be ordered refunded to a con-
sumer or other person or persons entitled thereto, together with
any interest due thereon, less any lawful deduetions, which shall
have remained unclaimed by the person or persons entitled thereto
for five years from the date it became payable in accordance with
the final determination or order providing for such refund.*

2. Any such abandoned property held or owing by such a cor-
poration to which the right to receive the same is established to the
satisfaction of such eorporation shall cease to be deemed abandoned.

§ 401, Annual report of abandoned property. 1. On or before
the first day of Auzust in each year every such corporation shall
make a verified written report to the state comptroller, which shall
contain a true and accurate statement, as of the first day of July
next preceding, of all abandoned property specified in section four
hundred, held or owing by it.

2. (a) As to abandoned property specified in paragraphs (a)
and (b) of subdivision one of section four hundred, such report
shall set forth:

(i) the name and last known address of each depositor or
subseriber appearing from the records of such corporation to
be entitled to receive any such abandoned property;

(ii) the date when the deposit was made or amount paid;

(iii) the amount of such deposit or paymeny;

(iv) the date when utility services furnished such consumer
or subscriber ceased ;

(v) any sums due and unpaid to the corporation by such
consumer or subscriber, with interest thercon from the date of
termination of service;

(vi) the amount of interest due upon such deposit or pay-
ment on any balance thereof that has remained with such cor-
poration and not been credited to sueh consumer’s or sub-
seriber’s account;

(vii) the amount of such abandoned property; and

(viii) such other identifying information as the state comp-
troller may require.

21 See subdivision 1 of section 64-a of the public service law,

App. 645



697] Laws or New York, 1943

(b) As to abandoned property specified in paragraph (e) of
subdivision one of section four hundred, such report shall set forth:
(i) the name and last known address of each person appear-
ing from the records of such corporation to be entitled to
receive the same;
(ii) the amount appearing from such records to be due each
such person;
(iii) the date payment became due; and
(iv) such other identifying information as the state comp-
troller may require.

3. Such report shall be in such form and the abandoned property
listed classified in such manner as the state comptroller may pre-
scribe. Names of persons entitled to such abandoned property
appearing in such report shall be listed in alphabetical order within
each such classification.

4. In case any such corporation shall on the first day of July in
any year neither hold nor owe any abandoned property specified
in seetion four hundred, it shall on or before the first day of August
next sueceeding make a verified written report to the state comp-
troller so stating.?®

§ 402. Publication of notice of abandoned property. 1. Within
thirty days after making a report of abandoned property pursuant
to the provisions of section four hundred one, such corporation
shall cause to be published a notice entitled: “NOTICE OF CER-
TAIN ,UNCIJAII\IED PROPERTY HELD BY (name of corpora-
tion).’

2. Such notice shall be published once in two newspapers pub-
lished in the county where such deposits, payments or payments to
be refunded were made. If there is only one newspaper published
in any such county, such notice shall be published in such news-
paper. If there are no newspapers published in such eounty, then
such publication shall be in a newspaper published in an adjacent
county. All newspapers in which such uotice shall he pub-
lished shall be newspapers printed in the English language.

3. Such notice shall be approved as to form by the state comp-
troller and shall state:

(a) that a report of unclaimed amounts of money or other prop-
erty held or owing by it has been made to the state comptroller and
that a list of the names of the person or persons appearing from
the records of such corporation 1o he entitled thereto is on file and
open to publie inspe~tion at its prineipal office or place of business
in any city, village or eounty where any such abandoned property
is payable:

(b) that such deposits, pavments and refunds, together with
interest due thereon and less lawful dednetions, will be paid by #

on or before the succeeding thirtieth day of September to persons -

estahlishing to its satisfaction their right {o receive the same; and
(¢) that in the suceceding month of Octobher, and on or before

" r2See seetion Tia of the transportation corporations lnw and suldivision
2 of section G6-n and scction 104-u of the public service law,
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the tenth day thereof, such unclaimed deposits, payments and
refunds, together with interest due thereon and less lawful dedue-
tions, still remaining will be paid to the state comptroller and that
it shall thereupon cease to be liable therefor.

4, Such corporation shall file with the state comptroller on or
before the tenth day of September in each year proof by affidavit
of such publication.®®

§ 403. Payment of abandoned property. 1. In such succeeding
month of October, and on or before the tenth day thereof, every
such corporation shall pay to the state comptroller al! abandoned
property specified in the last preceding report made to the state
comptroller pursuant to section four hundred one, excepting such
abandoned property as since the date of such report shall have
ceased to be abandoned.

2. Such payment shall be accompanied by a statement setting
forth such information as the state comptroller may require relat-
ing to such abandoned property as shall have cecased to be
abandoned.

ARTICLE VI
Un~onammep ok UNkNowN OwnNikr Courtr Funps

Section 600. Unclaimed or unknown owner court funds.
601. Publication of list of abandoned property.
602. Payment of abandoned property.
603. Report to accompany payment.

§ 600. Unclaimed or unknown owner court funds, 1. The fol-
lowing unclaimed property shall be deemed abandoned property:

(a) Any moneys or other personal property or security in lieu
thereof paid into court, which, except as provided in section ten
hundred, shall have remained in the hands of any county treasurer,
or the treasurer of the city of New York, for twenty years, together
with all accumulations of interest or other increment thereon, less
such legal fees as he may be entitled to.?*

(b) Any legacy or distribution share to which an unknown per-
son is entitled, as specified in section two hundred seventy-two of
the surrogate’s court act.?®

(¢) Any moneys paid to a support bureau of a-domestie relations
court for the support of a wife, child or poor relative, which shall
have remained in the ecustody of a county treasurer, or the treasurer
of the city of New York, for ten years, together with any interest
due thereon, less such legal fees as he may be entitled to.20

2. Any abandoned property held or owing by a county treasurer
or the treasurer of the city of New York to which the right to
receive the same is established to the satisfaction of such ecounty

28 See suhdivision (3) section 66-a and section 104-b of the public service law
and scction 13-b of the transportation corporations law.

24 Bee seetions 134-137 of the civil practice act.

25 Sea section 272 of the surrogate’s court act.

20 See seetion 20-a of the domestic relations court act of the city of New
York.
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treasurer or treasurer of the city of New York shall cease to be
abandoned.

§ 601. Publication of list of abandoned property. 1. On or
before the first day of February in each year, such county treasurer
or the treasurer of the city of New York shall cause to be published
a notice entitled: ‘' NOTICE OF NAMES OFF PERSONS APPEAR-
ING AS OWNERS OF CERTAIN UNCLAIMED PROPERTY
HELD BY (title of officer).”’

2. Such notice shall be published once in two newspapers pub-
lished in the county where such abandoned property is held, exeept
that if such abandoned property is held by the treasurer of the
city of New York it shall be published onee in three newspapers
of general circulation published daily in the city of New York,
not more than one of which shall be published in any one county.
If . there is only one newspaper published in any such county,
such notice shall be published in sueh newspaper, or, if there are
no newspapers published in such county, then in a newspaper pub-
lished in an adjacent county. All newspapers in which such notice
shall be published shall be newspapers printed in the English
language.

3. Such notice shall be classified as the state comptroller shall
preseribe and shall set forth:

(a) the names and last known addresses, in alphabetical order,
of all persons appearing to be entitled to any such abandoned prop-
erty, as of the first day of January next preceding, amounting to
ten dollars or more, except the names of persons appearing to be
the owners of abandoned property which since such date has ceased
to be abandoned ;

(b) such other information as the state comptroller may require;
and

(e) a statement

(i) that a list of the names of the person or persons appear-
ing from the records of such officer to be entitled thereto is on
file and open to publiec inspeetion at his office ;

(ii) that such unclaimed moneys or other property will be
paid or delivered by him on or before the thirty-first day of
March to persons establishing to his satisfaction their right
to receive the same ; and

(iii’ that in the succeeding month of April, and on or before
the tenth day thereof, such unclaimed moneys or other property
still remaining will be paid or delivered to the state comptroller
and that he shall thereupon cease to be liable therefor,

4. Such county treasurer or tveasurer of the city of New York
shall file with the state comptroller on or before the tenth day of
February in each year proof by affidavit of such publication.

§ 602. Payment of abandoned property. 1. In such succeeding
month of April, and on or hefore the tenth day thereof, every county
treasurer and the treasurer of the city of New York shall pay or
deliver to the state comptroller all abandoned property specified
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in section six hundred, paragraph (a), which was so abandoned
as of the first day of January next preceding.*’

2. In such succeeding month of April, and on or before the tenth
day thereof, every executor, administrator, guardian or testamen-
tary trustee shall pay or deliver to the state comptroller all aban-
doned property specified in section six hundred, paragraph (b),
which was so abandoned as of the first day of January next
preceding.®

3. In such succeeding month of April, and on or before the tenth
day thereof, every county treasurer and the treasurer of the city
of New York shall in each year pay to the state comptroller all
abandoned property specified in section six hundred, paragraph (e),
which was so abandoned as of the first day of January next
preceding.

§ 603. Report to accompany payment. Each such payment of
abandoned property pursuant to section six hundred iwo shall be
accompanied by a verified written report, elassified as the state
comptroller shall prescribe, setting forth:

(a) The names and last known addresses, if any, of the persons
entitled to receive such abandoned property;

(b) The title of any proceeding relating to such abandoned
property; and

(¢) Such other identifying information as the state comptroller

may require.
ARTICLE VII
Uncramep Lire INsuranceE Funps

Section 700. Unclaimed domestic life insurance corporation

moneys,

701. Annual report of abandoned property.

702. Publication of list of abandoned property.

703. Payment of abandoned property.

704, Lifg inks:runee departments of savings and insurance

anks,

705. Unclaimed property held by superintendent of insur-
ance after liquidation,

706. Payment of abandoned property after liqnidation by
superintendent of insurance.

§ 700. Unclaimed domestic life insurance corporation moneys.
1. The following unclaimed property held or owing by domestic
life insurance corporations shall be deemed abandoned property:

(a) Any moneys held or owing by any domestic life insurance
corporation which shall have remained unclaimed for seven years
by the person or persons appearing to be entitled thereto under
matured life insurance policies on the endowment plan issued on
the lives of residents of this state.

(b) Any moneys held or owing by any domestic life insurance
corporation which are payahle under other kinds of life insurance

27 See seetion 84 of the state finance law,
28 See scction 87 of the state finance law.
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policies issued on the lives of residents of this state where the
insured, if living, would, prior to the thirty-first day of December
next preceding the report required by section seven hundred one,
have attained the limiting age under the mortality table on which
the reserves are based, exclusive of
(i) any policy which has within seven yecars been assigned,
readjusied, kept in foree by payment of premium, reinstated
or subjected to loan, or
(ii) any policy with respect to which such corporation has
on file written evidence received within seven years that the
person or persons apparently entitled to claim thereunder
have knowledge thereof.

(¢) Any moneys held or owing by any domestic life insurance
corporation due to beneficiaries under policies issued on the lives
of residents of this state who have died, which moneys shall have
remained unclaimed by the person or persons entitled thereto for
seven years,

2, Any such abandoned property held or owing by a domestic
life insurance corporation to which the right to receive the same
is established to the satisfaction of such corporation shall cease
to be deemed abandoned.*

§ 701. Annual report of abandoned property. 1. On or before
the first day of April in each year every domestie life insurance
corporation shall make a verified written report to the state
comptroller, which shall contain a true and accurate statement, as
of the first day of January next preceding, of all abandoned prop-
erty specified in section seven hundred, held or owing by it.

2. Such report shall set forth:

(a) The name and last known address of any person or persons
appearing from the records of such domestie life insurance corpo-
ration to be entitled to receive any such abandoned property;

(b) The amount appearing from the records of such corpora-
tion to be due;

(¢) The policy number and policy age of the insured;

(d) The date such abandoned property was payable;

(e) The names aud last known addresses of each beneficiary
appearing in the records of the insurer; and

(£) Such other identifying information as the state comptroller
may require.

3. Such report shall be in such form and the abandoned property
listed shall be classified in such manner as the state comptroller
may prescribe. Names of persons appearing to be entitled to such
property or of beneficiaries appearing in such report shall be listed
in alphabetical order within each such eclassification.

4. In case any domestic life insurance corporation shall on the
first day of January in any year neither hold nor owe any aban-
doned property specified in section seven hundred, it shall on or
before the first day of April next succeeding make a verified writ-
ten report ‘o the state comptroller so stating.®®

20 See sect'on 295 of the insurance law.
30 See sencion 296 of the insurance law.
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§ 702, Publication of list of abandoned property. 1. Within
thirty days after making a report of abandoned property pursuant
to the provisions of section seven hundred one, such life insurance
corporation shall cause to be published a notice entitled: * NOTICl
OF NAMES OF PERSONS APPEARING AS OWNERS OF CER-
TAIN UNCLAIMED PROPERTY HELD BY (name of life insur-
ance corporation).”’

2. Such notice shall be published once in two newspapers pub-
lished in the city or village in which is located the last known
address of the holder of a policy under which suca abandoned
property is payable; provided, however, that if such address is in
the city of New York, such publication shall be in two newspapers
published in the county where such address is located. If there is
only one newspaper published in aay such city or village, such
notice shall be published in such newspaper and in a newspaper
published in the county where such address is located. If there are
no newspapers published in such city or village, then such publica-
tion shall be in two newspapers published in the county where such
address is located, or, if there is orly one such newspaper published
in such county, then in such newspaper, or, if there are no news-
papers published in such county, then in a newspaper published in
an adjacent county. All newspapers in which such notice shall be
published shall be newspapers printed in the English language.

3. Such notice shall, in accordance with the classification pre-
seribed by the state comptroller for the report pursuant to the
provisious of section seven hundred one, set forth:

(a) the names and last known addresses which were in such
report, of all persons appearing to be entitled to any such aban-
doned property amounting to ten dollars or more. Such names
shall be listed in alphabetical order. If, however, such life insurance
corporation has reported abandoned property payable on policies
whose holders’ last known addresses are in more than one city or
village or, in the case of New York city, more than one county,
the names shall be listed alphabetically for each such city, village
or county and such notice shall include only the names of the per-
sons appearing to be entitied to abandoned property payable on
policies whose holders’ last known addresses are in such eity,
village or county;

(b) such other information as the state comptroller may require;
and

(¢) a statement

(i) that a report of unclaimed amounts of money held or
owing by it has been made to the state comptroller and that
a list of the names of the person or persons appearing from
the records of such life insurance corporation to be entitled
thereto is on file and open to public inspection at its prineipal
office or place of business in any city, village or county where
any such abandoned property is payable;

(ii) that such unclaimed moneys will be paid by it on or
before the succeeding thirty-first day of August to persons
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establishing to its satisfaction their right to receive the same;
and

(iii) that in the succeeding month of Sepiember, and on
or before the tenth day thereof, such unclaimed moneys still
remaining will be paid to the state comptroller and that it
shall thereupon cease to he liable therefor,

4. Such life insurance corporation shall file with the state comp-
troller on or before the tenth day of May in each year proof by
affidavit of such publication.®

§ 703. Payment of abandoned property. 1. In such succeeding
month of September, and on or before the succeeding tenth day
thereof, every such domestic life insurance corporation shall pay to
the state comptroller all abandoned property specified in such
report, excepting such abandoned property as since the date of such
report shall have ceased to be abandoned.

2. Such payment shall be accompanied by a statement setting
forth such information as the state comptroller may require relative
to such abandoned property as shall have ceased to be abandoned.®

§ 704. Life insurance departments of savings and insurance

banks. The life insurance department of any savings and insurance .

bank shall be regarded as a domestie life insurance corporation for
the purposes of this article and such savings and insurance banks
shall comply with and be subject to all the provisions of this article
with respect to the actions and transactions of such life insurance
department.®®

§ 705. Unclaimed property held by superintendent of insurance
after liquidation. 1. All unclaimed dividends and other assetr of
every description held by the superintendent of insurance as trustee
for the owners thereof after five years from the last court order
in any proceeding under article sixteen of the insurance law author-
izing and permitting payment of dividends, shall be deemed aban-
doned property. N

2. Any such abandoned property b:ld by the superintendent of
insurance to which the right to receive the same is established as
provided by law, shall cease to be deemed abandoned.®

§ 706. Payment of abandoned property after liquidation by
superintendent of insurance. 1. Not later than the first day of
October in every year the superintendent of insurance shall pay
to the state comptroller all such abandoned property held by him
which shall have become abandoned at any time prior to the first
day of July next preceding, excepting such abandoned property as
since such first day of July shall have ceased to be abandoned.

2. Such payment shall be accompanied by a statement signed by
the superintendent of insurance setting forth the name and last
known address, and the amount owing to, each person appearing to
be the owner of any such abandoned property, or, if the name is

81 Sce scction 207 of the insurance law,

82 Sce section 208 of the insurance law,

38 See Article 6-A of the banking law.

84 See section 546 (3) of the insurance law,
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unknown, the nature of the original claim and the name of the
insurer, and such other identifying information as the siate
comptroller may require.

ARTICLE X
UNcLAIMED CONDEMNATION AWARDS

Section 1000. Unclaimed condemnation awards.
1001. Annual report of abandoned property.
1002, Publication of notice of abandoned property.
1003. Payment of abandoned property.

§ 1000. Unclaimed condemnation awards. 1. Any moneys held
or owing for the payment of an award heretofore or hercafter
niade by a court in any condemnation proceceding and payable by
a public corporation or other corporation possessing powers of
condemnation, which shall have remained unclaimed by the person
or persons appearing to be entitled thereto for five years after
confirmation by the court, together with any interest due thereon,
less, when an award is payable by a public eorporation, any amount
due such publie corporation at the time of title vesting for tax or
water liens on the same parcel the award was for with any interest
due thereon, and any amount due suech public corporation at the
time of title vesting or at the time of confirmation, whichever
is later, for an assessment on the same parcel the award was for,
with any interest due thereon, shall be deemed abandoned property.

Notwithstanding any other provision of law, any such award
paid to any county treasurer or to the treasurer of the city of
New York shall be deemed an abandoned award. Any county treas-
urer to whom such an abandoned award has been paid by a public
or other corporation shall repay forthwith to such corporation
any such abandoned awards remaining in his custody after deduet-
ing any fees he may be entitled to pursuant to law for a payment
of such moneys, and hereafter no such corporation shall pay to a
county treasurer any award made by a eourt in a condemnation
proceeding unless such award is made for county owned property.
The treasurer of the city of New York shall pay out of the court
and trust fund in his eustody any abandoned awards therein in
the same manner as he would pay pursuant to this section any
abandoned award, except that he shall deduet from such awards any
fees he may be entitled to pursuant to law for a payment of such
moneys.

The issuance of a warrant for such an award shall not prevent
an award from being deemed abandoned property if such warrant
is nnclaimed five years after confirmation by the court of such
award.

2. Any such abandoned property held or owing by such a
corporation to which the right to receive the same is established
to the satisfaction of such corporation shall cease to he deemed
abandoned,®

a5 See seetion 92(1) of the state finance law.
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§ 1001. Annual report of abandoned property. 1. On or before
the first day of Oectober in each year every public and private
corporation holding or owing any abaudoned property specified
in section ien hundred shall make a verified writlen report {o ihe
state comptroller, which shall contain a true and accurate state-
ment, as of the first day of July next preceding, of all such
abandoned property, held or owing by it.

2. Such report shall be in such form as the state comptroller
may prescribe and shall set forth the title of the proceeding, the
name and last known address of the awardee if such award is made
to a known owner, the date of confirmation, the damage parcel
number, the amount of the award, and the amount of any interest
due thereon and, if a deduction is elaimed for liens by a public
corporation, the nature and amount of such liens and any interest
claimed thereon.®®

§ 1002. Publication of notice of abandoned property. 1. Within
thirty days after making a report of abandoned property pursuant
to the provisions of seetion ten hundred one, such corporation
shall cause to be published once in a newspaper of general cir-
culation in each county where a damaged parcel included in such
report is located a notice, approved as to form by the state comp-
troller, stating:

(a) That a report of all awards in condemnation proceedings
unclaimed for more than five years has been made to the state
comptroller and that a copy thereof is on file and open to public
inspection, if a publiec corporation at the office of the chief fiscal
officer thereof ; or if not a publie corporation at the prineipal office
or place of business of such corporation;

(b) That snch awards, together with any interest dne thereon
and less lawful deductions, will be paid by it on or before the
succeeding thirty-first day of January to persons establishing to
its satisfaction their right to receive the same; and

(e¢) That in the suceeeding month of February, and on or before
the tenth day thereof, such awards, together with any interest due
thercon and less lawful deductions, still remaining will be paid to
the state comptroller and that it shall thereupon cease to be liable
therefor.

2. Such corporation shall file with the state comptroller on or
before the tenth day of November proof by affidavit of such
publication.?

§ 1003. Payment of abandoned property. 1. In such succeeding
month of February, and on or before the tenth day thercof, every
such public and other corporation shall pay to the state comp-
troller all abandoned property specified in such report, excepting
such abandoned property as sinee the date of such report shall have
ceased to be abandoned.

2. Such payment shall be accompanied by a statement setting
forth such information as the state comptroller may require in

a6 See section 02 (2) of the state finance law.
37 See section 92(3) of the state finance law.
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relation to such abandoned property as shall have ceased to be

abandoned.®®
ARTICLE XII
Escuear or ProrerTY PAID 0R DEPOSITED IN FEDERAL COURTS

Seetion 1200. Unclaimed property paid or deposited in federal
courts.
1201. Presumption of abandonment.
1202. Special proceeding for escheat.
1203. Jurisdiction.
1204. Respondents.
1205. Contents of petition.
1206. Service of notice and petition.
1207. Contents and time of answer.
1208. Amendment of proceedings,
1209. Right of depusition.
1210, Judgment.
1211. Collection by atiorney-general.
1212, Payment to the state comptroller; report.

§ 1200. Unclaimed property paid or deposited in federal courts.
All money or other property which shall have been, or shall here-
after be, paid into or deposited in the custody of, or be under the
control of, any court of the United States in and for any distriet
within the state, or shall have been or hereafter shall be in the
custody of any depository, registry, clerk, or other officer of such
court, and the right{ul owner or owners thereof either (a) shall
have been or shall be unknown for a period of ten consecutive
years; or (b) shall have died or slall die without having disposed
thereof, and without having left or without leaving a will disposing
thereof, and without having left or without leaving heirs, next-of-
kin, or distributees; or (e¢) shall have abandoned or shall abandon
such funds or property, are declared to have escheated or to escheat,
together with all interest accrued thereon, to and to have become
or to become the properiy of the state.?

§ 1201. Presumption of abandonment. In any proceeding auth-
orized by this article if it shall appear from the records of the court
of the United States that the rightful owner or owners of money or
property which has been or shall hereafter be deposited in the
custody or be under the control of, such court, or in the custody of
its depository, registry, clerk, or other officer, have not made claim
thereto for a period of ten successive years, it shall be presumed
for all purposes of this article that such rightful owner or owners
are, and during such period have been, unknown, and that they have
died without having disposed thereof, and without having left a
will, and without having left any heirs, next-of-kin, or distributees,
“nd that such property has been abandoned. In a cagse where the
rightful owners of such money or property was a corporation it shall
also he presumed for purposes of this article that the corporation

a8 See scetion 92 (4) of the state finance Iaw.
39 Sce section 00(1) of the state finance law.
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is dissolved and no longer in existence, and its charter forfeited,
and all the foregoing presumptions set forth in this section shall
be made with respect to the rightful owners or claimants to the
assets of such corporation, including its stockholders and ereditors.
Any or all of the foregoing several presumptions may be rebutted
by competent evidence to the contrary.?°

§ 1202. Special proceeding for escheat. Whenever it shall
appear, after investigation by the compiroller or otherwise, that
there exists or may exist escheated property under this article, the
attorney-general may institute a special proceeding in the name of
the people of the state of New York for an adjudication that an
escheat to the state of such property has oceurred, and he shall take
appropriate action to recover such funds or property.t*

§ 1203. Jurisdiction. The supreme court shall have jurisdiction
to hear and determine such a special proceeding, Such proceeding
shall be commenced in the supreme court for the county in which
is located the court of the United States into which such escheated
property has been paid or which has control or custody of said
property, or which has jurisdiction to make orders for the payment
of such funds or property to the rightful owners thereof.*

§ 1204. Respondents. There shall be named as respondents:

(a) The clerk of the court into which or into whose registry
the fund or property has been paid or deposited or which has con-
trol or custody of the fund or property; and

(b) Al last known owners or claimants as disclosed by the
records of such court, provided that if such last known owners or
claimants, with respect to a particular fund, shall exceed ten in
number, they may be designated and deseribed as a class; and

(e) All unknown owners or claimants, who may be designated
and deseribed as ‘‘unknown owners or claimants to the fund or
property deposited to the credit of the following entitled actions
or proceedings in the United States district court for the .........
district of New York: (naming the actions and proceedings by
their titles as appearing on the original process which instituted
such actions or proceedings, or by sunitable abbreviations thereof
which shall sufficiently describe such actions and proceedings).’’s

§ 1205. Contents of petition. The petition shall briefly deseribe
the fund or property with respect to which the proceeding is
hrought, and the nature of the action or proceeding which gave
rise to the fund or property. It may include one or more items,
as the attorney-general may be advised, without prejudice to his
right subsequently to commence proceedings relating to other items
not included. Tt{ shall also set forth the faets from which the
court may find, or from which a presumption may arise, that
(a) the rightful owner or owners of the fund or property are
nnknown; or (b) that they have died without having disposed

40 See section 90(2) of the state finance law.
41 See gection 90(3) of the «tate finance law.
12 See section 90(4) of the state finance law.
43 See section 90 (5) of the state finance law,
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thereof, and without having left a will, disposing thereof aun:l
without having left any heirs, next-of-kin or distributees; or ()
that sueh property has been abandoned.*

§ 1206. Service of notice and petition. 1. The notice and
petition shall be served upon the clerk of the court into whieh or
into whose registry the fund or property has been pail er deposited
or which has control or custrdy thereof, or which h.. jurisdiction
to make orders for the payment of such money to the rightful
owners thereof, together with a notice that no personal claim is
made against him, and alse upon the United States attorney for
the distriet in which such court is located.

2. The notice shall be served by publication upon the last known
owners or claimants, as disclosed by the records of such eourt, and
upon the respondents designated as unknown claimants, The court,
upon finding that the petition sufficiently sets forth the facts
required under section twelve hundred one of this article, mav
make any or all of the presumptions set forth in such section and
make an order directing that the notice be served upon such
respondents by publication thereof not less than once in each of
six suceessive weeks in two newspapers in the English language
designated in the order as most likely to give notice to such owners
or claimants, at least onc of which newspapers shall be published
in the county in which the escheat proceeding shall be commenced,
and also by publication thereof in the state bulletin as provided
in the executive law.*®

§ 1207. Contents and time of answer, For the purpose of
reckoning the time within which a respondent must appear or
answer, service by publication under this article is complete on
the forty-second day after the date of first publication. Any
respondent, or any person making claim to any of the property
or funds described in the petition, shall have sixty days after com-
pletion of service within which to appear, and the time for all
further proceedings shall be as preseribed for proceedings in the
supreme court. The answer shall be verified, shall set forth the
true name, residence and business address, if any, of the claiming
respondent, and shall set forth in full detail the basis of the claim
and the respondent’s claim of title thereto.®

§ 1208. Amendment of proceedings. On application of the
attorney-general the court shall:

(a) order the proceeding with respect to items, or portions
thereof, as to which claimants appear, to be severed into one or
more separate proecedings, and allow all such proceedings to
proceed separately;

(b) amend the proceeding or proceedings, as the case may be,
by adding to the title thereof the true names of the claiming
respondents;;

44 See section 90 (0) of the state finance law.
45 See section 00(7) of the state finance law,
46 See section 90 (8) of the state finance law.,
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(¢) amend the proceedings from time to time in any just and
equitable manner.??

§ 1209, Right of deposition. The attorney-general shall as a
matter of right be entitled to take by deposition before trial the
testimony of any claimant, or any other person, firm or corporation,
and to require the production of any and all records and docu-
ments thereon, and to a discovery aud inspection of any and all
such records and documents, as to the facts upon which claimant’s
claim is based, the circumstances under which claimant became
apprised of the existence of the claim, and any other maiters
material and necessary to determine the validity of the clain.
In so far as they may be applicable, and not in conflict with the
foregoing, the provisions of articles twenty-nine and thirty-two
of the civil practice act and titles fifteen and eighteen of 1he
rules of civil practice, shall apply.s®

§ 1210. Judgment. If the court, after taking the testimony,
shall determine either (a) that the rightful owner or owners of
such funds or property are unknown or (b) that they have died
without having disposed thereof, and without having left a will
disposing thereof, and without having left heirs, next-of-kin or
distributees, or (¢) that they have abandoned such funds or prop-
erty, it shall make and enter separale findings of fact and con-
clusions of law and enter a final order, deseribing the funds or
property, and adjudicating that they have escheated and are
payable to the state of New York. The findings of any one such
set of facts shall not be deemed inconsistent with any other such
set of facts, and the court may find one or more such sets of faets.
If the court shall detcrmine that any funds or property or part
thereof had not escheated to the state, it shall make and enter
separate findings of fact and conclusions of law and shall make
and enter a final order describing said funds or property or part
thereof, dismissing the pelition with respeet thereto either on
the merifs or withont prejudice to a subsequent proceeding as
may be proper.*®

§ 1211. Collection by attorney-general. The attorney-general
shall take appropriate action, by obtaining an order of the court
of the United States, or otherwise, to colleet and receive such
funds or property.*®

§ 1212. Payment to the state comptroller; report. 1. Upon the
collection or receipt of any such funds or property the attorney-
general shall forthwith pay or deliver the same 1o the stale
comptroller.

2, Bach such payment or delivery shall be accompanied by a
wriflen report setting forth the names and last known addresses,
if any, of the persons whose property has been escheated pursuant
to this article and such other identifving information as the state
comptroller may require.

17 Sce section 90(9) of the state finance law.
44 See section 90(10) of the state finance law,
40 See section 90(11) of the stale finance law.
50 Sce gection 80(12) of the state finance law.
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ARTICLE XIII
MiscELLANEOUS UNCLAIMED PROPERTY
Seetion 1300. Uneclaimed surplus from sale of pledged property.

§ 1300. Unclaimed surplus from sale of pledged property. 1.
Any unclaimed moneys arising from the sale of any personal prop-
erty which shall have been pledged or mortgaged as security for
the loan of money with a corporation, exeept a banking organization
or a licensed lender, heretofore or hereafter organized by or pursuant
o a special statute for the purpose of, and prineipally engaged in,
eiving aid to individuals by loans cf money at interest upon the
pledge or mortgage of personal property, and which has subjected
itself to speeial provisions of the banking law, after deduecting the
amount of the loan, the interest then due on the same and any
other lawful charges, which shall have remained in its possession
for six years from the date of such sale, shall be deemed abandoned
property.

2. Any such abandoned property held or owing by a corporation
to which the right to receive the same is established to the satisfac-
tion of such corporation shall cease to be deemed abandoned.

3. On or before the first day of June in each year every such
corporation shall report and pay over to the state comptroller all
abandoned property specified in subdivision one, which is in its
possession and which shall have become abandoned prior to the
preceding first day of January.®t

ARTICLE X1V
GENERAL Provisions

Section 1400, Statutes of limitations not a bar.
1401. Comptroller to maintain publie record.
1402. Publication of abandoned property by state comp-
troller.
1403. Sale of personal property by state comptroller.
1404. Assumption of liability by the state.
1405. Interest not to run after report of abandoned prop-
erty.
1406. Claims for abandoned property heretofore or here-
after paid to the state.
1407, Payment by state comptroller,
1408. Verification.
1409. Payment for publication.
1410. Designation of newspapers.
1411, Waiver of publication.
1412. Penalty for failure to report or file.
1413. Penalty for fraudulent returns,

§ 1400. Statutes of limitations not a bar. The expiration of any
period of time specified by law, during which an action or proceed-

51 See section 5 of the banking law.
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ing may be commenced or enforced to secure payment of a claim
for money or recovery of property, shall not prevent any such
money or property from being deemed abandoned property, nor
affect any duty to file a report required by this chapter or to pay or
deliver to the state comptroller any such abandoned property; and
shall not serve as a defense in any action or proceeding by or on
behalf of the state comptroller to compel the filing of any report
or the payment or delivery of any abandoned property required
by this chapter or to enforce or collect any penalty provided by
this chapter.®®
§ 1401. Comptroller to maintain public record. The state comp-
troller shall maintain a public record of all names and last known
addresses of the person or persons appearing to be entitled to aban-
doned property, heretofore paid to the state or hereafter paid or
delivered to the state comptroller pursuant to this chapter. Other
identifying information set forth in any report or record made or
delivered to the state comptroller shall be retained by him but shall
be considered confidential and may be disclosed only in the discre-
tion of ihe state comptroller. The state comptroller shall not reveal
the amount of any abandoned property, except to a person who
has presented satisfactory proof of an interest in or titie to such
property,
§ 1402, Publication of abandoned property by state compiroller.
1. (a) The state comptroller shall publish in the Oectober, nineteen
hundred forty-three issue of the state bulletin a statement of aban-
doned property heretofore paid to and still held by the state, except
(i) abandoned property so paid pursuant to chapter four
hundred twenty-two of the laws of nineteen hundred thirty-
nine or pursuant to section thirteen hundred of this chapter;

and abandoned property hereafter paid to the state comptroller
prior to the first day of September, nineteen hundred forty-tbree,
which shall not have been paid to claimants,

(b) Thereafter, and in each succeeding October issue of the state
bulletin, the state comptroller shall publish a statement of abandoned
property paid to him during the twelve months ending September
first next preceding such publication which shall not have been
paid to claimants.

2. Such statement shall be in such form and classified in such
manner as the state comptroller shall determine, except that names
of persons appearing to be entitled to any such abandoned property
shall be listed in alphabetical order within each such classification.

3. Such statement shall set forth:

(a) The names and lasi known addresses of all persons appear-
ing from the records in the comptroller’s office to be entitled to
receive such abandoned property consisting of money not less
than ten dollars in amount;

(b) The names and last known addresses of all persons appearing
from the records in the comptroller’s office to be entitled to receive

52 See Margiotti vs. Cunningham, 337 Pa, 289.
45
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such abandoned property consisting of personal property other
than money and which the state comptroller shall not have deter-
mined as provided in section fourteen hundred three to be valueless
or of such little value that a sale thereof would cost in excess of
the probable proceeds therefrom;

(¢) Where any such abandoned property consisted of personal
property other than meney and was converted into money pursnant
to the provisions of section fourteen hundred three, and such
money amounts fo ten dollars or more, the names and last known
addresses of the persons appearing from the records in the comp-
troller’s office to be entitled to receive the same;

(d) Such other information as the state comptroller may deter-
mine; and

(e) A statement :

(i) that a public record is maintained in the office of the
state compiroller of all abandoned property in accordance with
section fourteen hundred one of this chapter;

(ii) that a claim for any such abandoned property should be
filed with the state comptroller at his office in the city of Albany
or established as provided in section fourteen hundred six of
this chapter; and

(iii) that a service charge of one per cent, but im no event
less than three dollars in amount, must be retaired by the state
comptroller in connection with each claim allowed or estab-
lished.

§ 1403. 8ale of personal property by state comptroller. 1. All
abandoned property, other than maoney, heretofore paid to the state
shall, prior to October first, nineteen hundred forty-four, be sold
by the state comptroller. and all abandoned property, other than
money, delivered to the state comptroller pursuant to this chapter,
shall within fiftecn months after such delivery be sold by him, at
public auctisin to the highest bidder, except such property as in
his opinion is valueless or of such little value that the cost of sale
would exceed the probable proceeds therefrom. :

2. The proceeds from the sale of any such abandoned property,
less all costs ineurred in counection with such sale, shall be deposited
by the state comptroller in the abandoned property fund and any
claimant for abandoued pron-rty shall be entitied only to the
money so received and depos:: d, less lawful service charges.

3. The state comptroller she:" not be liable in any action for any
act of his made in good faith ;jursuant to this section.

§ 1404. Assumption of liability by the state. 1. The care and
custody, subject only to fhe duty of conversion preseribed in
section fourteen hundred twe of this chapter, of all abandoned
property heretofore paid to the state, except

(i) abandoned property in individual amounts of less than
one dollar so paid pursuant to chapter one hundred seven of
the laws of nineteen hundred forty-two; and of all abandoned
property paid to the state comptroller pursuant to this chap-
ter, is hereby assumed for the benefit of those entitled to
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receive the same, and the state shall hold itself responsible for
the payment of all claims established thereto pursuant to law,
less any lawful deductions, which cannot be paid from the
abandoned property fund.

2. Any person, copartnership, unincorporated association or cor-
poration making a payment of abandoned property to the comp-
troller shall immediately and thereafter be relieved and held
harmless from any or all liability for any claim or claims which
cxist at such time with reference to such abandoned property
or which may thereafter be made or may come into existence on
acconnt of or in respeet of any such abandoned property.

3. No uction shall be maintained against any person, copartner-
ship, unincorporated association or corporation, or any officer
thereof, for ’

(a) the rccovery of abandoned property paid to the state comp-
troller pursuant to this chapter or for interest thereon subsequent
to the date of the report of such abandoned property to the state
comptroller pursuant to this chapter;

(b) the recovery of abandoned property heretofore paid to the
state or for interest thercon subsequent to the date of such
payment; or

(e) damages alleged to have resulted from any such payment.

§ 1405. Interest not to run after report of abandoned property.
Notwithstanding any other provision of law, no owner of abandoned
property shall be entitled to receive interest on acecount of such
abandoned property from and after the date a report of such
abandoned property is made to the state comptroller pursuant to
this chapter, whether or not he was entitled to interest on such
property prior to such date. No claimant to abandoned property
heretofore paid to the state comptroller shall be entitled to receive
interest on account of such property, whether or not he was entitled
to interest on such property prior to such payment.

§ 1406. Claims for abandoned property heretofore or hereafter
paid to the state. 1. (a) Claim may be filed with the state comp-
troller for any abandoned property heretofore paid to the state or
hereaflter paid to the state comptroller pursuant to this chapter,
except abandoned property heretofore paid to the state pursuant to

(i) section nine of chapter six hundred fifty-one of the laws
of eighteen hundred ninety-two, section forty-four of chapter
fifty-eight of the laws of nineteen hundred nine or as such
section was amended by chapter two hundred seventeen of the
laws of nineteen hundred thirty-three and chapter two hundred
thirty-one of the laws of nineteen hundred thirty-eight, and
section eighty-four of chapter five hundred ninety-three of the
laws of nineteen hundred forty;

(ii) section two hundred seventy-two of the surrogate’s
court act;

(iii) chapter eight hundred fifteen of the laws of nineteen
hundred forty-one as amended by chapter seven hundred eighty-
eight of the laws of nineteen hundred forty-two;
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(iv) chapter one hundred seven of the laws of nineteen hun-
dred forty-two, if such abandoned property was less than one
dollar in amount;

(vii) and abandoned property hereafter paid to the state
comptroller pursuant to subdivisions (a) or (b) of section six
hundred one or section twelve hundred twelve of this chapter,

(b) The comptroller shall possess full and complete authority to
determine all such claims and shall forthwith send written notice of
such determination to the claimant. At any time within four months
thereafter, such claimant may apply for a hearing and a redeter-
mination of his claim. After an appropriate hearing on notice,
before the comptroller or person duly designated by him, the comp-
troller shall make and serve his final determination, which alone
shall be reviewable by applicatlon to the supreme court, Albany
county, upon not less than ten days’ notice to the comptroller,

(e) The comptroller, or any person duly designated by him, is
empowered to take testimony and proofs, under oath, upon such
hearing, and shall have power to subpoena and require the attend-
ance of witnesses and the production of books, papers and documents
pertinent to such hearings.

(d) Whenever it shall be necessary for the state comptroller to
determine the validity of a claim for abandoned property heretofore
paid to the state pursuant to section five of the banking law or here-
after paid to the state pursuant to section thirteen hundred of this
chapter, he shall forthwith notify the corporation which paid such
abandoned property to the state of such claim. Within thirty days
after such notification such corporation shall send a verified written
report to the state comptroller, containing such information as the
state comptroller may require from its books or records. The state
comptroller shall determine from such report the validity of such
claim,

2, Claim for any abandoned property heretofore paid to the state
pursuant to section forty-four of chapter fifty-eight of the laws of
nineteen hundred nine or as such section was amended by chapter
two hundred seventeen of the laws of nineteen hundred thirty-three
and chapter two hundred thirty-one of the laws of nineteen hundred
thirty-eight, or hereafter paid to the state comptroller pursuant to
subdivision (a) of section six hundred one of this chapter, may be
established only in accordance with section one hundred thirty-seven
of the civil practice act.

3. Claim for any abandoned property heretofore paid to the state
pursuant to section two hundred seventy-two of the surrogate’s
court act or hereafter paid to the state comptroller pursuant to sub-
division (b) of section six hundred one of this chapter may be estah-
lished only in accordance with section two hundred seventy-two of
the surrogate’s court act.

4, (a) Claim for any abandoned property heretofore paid to the
state pursuant to chapter eight hundred fifteen of the laws of nine-
teen hundred forty-one as amended by chapter seven hundred
eighty-eight of the laws of nineteen hundred forty-two, or hereafter
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paid to the state comptroller pursuant to section twelve hundred
twelve of this chapter, may be established only in accordance with
this subdivision.

(b) Such claim may be established only by a person, copartner-
ship, unincorporated association or ecorporation who shall have had
no actual knowledge of the escheat proceeding and who shall com-
mence a proceeding in the supreme ecourt within five years after the
entry of the final order of escheat, except that this limitation of time
shall be extended pursuant to the provisions of sections twenty,
twenty-four, twenty-seven, twenty-eight, twenty-nine and sixty of
the civil practice act.

(¢) Such proceeding shall be commenced by service of a verified
petition and notice of motion upon the eomptroller, who shall have
twenty days within which to answer. The petition shall set forth
the true name, residence and business address, if any, of the claimant
and shall also set forth in full detail the basis of the claim and the
claimant’s chain of title thereto.

(d) In such proceeding the presumptions set forth in section
twelve hundred one of this chapter shail apply. The comptroller
shall be entitled to an examination before trial and discovery and
inspection in accordance with section twelve hundred nine of this
chapter,

{e) If the court, after hearing the testimony, shall find that such
claimant, or his predecessor in interest, would have been entitled to
any part of the escheated fund in the escheat proceeding, it shall
enter g final order directing the comptroller to pay to him from the
abandoned property fund an amount equal to that part of such
escheated fund to which he would have been so entitled, provided
such amount shall have been collected and received by the comp-
troller, without interest and costs.

§ 1407. Payment by state comptroller, Any claim which is
allowed by the state comptroller or ordered to be paid by him by a
court of competent jurisdiction pursuant to the provisions of section
fourteen hundred six, together with such costs and disbursements as
may be allowed by the court, shall be paid out of the abandoned
property fund and the comptroller shall not be liable in any action
for any claim paid by him in good faith, There shall be deduected
by the state comptroller from any claim allowed or the amount, other
than costs and disbursements allowed by the court, of any claim
ordered to be paid by him by & court of competent jurisdiction, one
per cent, but in no event less than three dollars, from any such pay-
ment as a service charge, and such amount shall remain in the
abandoned property fund.

If during any session of the legislature there are insufficient
moneys in the abandoned property fund to pay all elaims which have
been allowed by the state compiroller or ordered to be paid by him
by a court of competent jurisdiction, the state comptroller shall so
certify to the legislature, which shall appropriate from the general
fund to the abandoned property fund an amount sufficient to pay
such claims,
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§ 1408. Verification. Any report required to be verified by this
chapter shall be verified, if made by a person by such person, if
made by & partnership by one of the members thereof, if made by
an unincorporated assoclation or private corporation by the presi-
dent or by a vice-president and one other principal officer thereof,
and if made by a public corporation by the chief fiseal officer
thereof.

§ 1409. Payment for publication. Any amount paid by a person
to a newspaper or newspapers for any publication of names as
required by this chapter shall be charged pro rata against all
abandoned property held or owing by such person at the time
of such publication, except abandoned property of individual
amounts of less than ten dollars.

§ 1410. Designation of newspapers. Any nolice required by this
chapter shall be published in such newspapers as shall be desig-
nated by the state comptroller, except that in no case shall a notice
be published in a newspaper other than one specified in the seetion
requiring such publication,

§ 1411, Waiver of publication. The state comptroller may waive
the publication of any notice required by this chapter, except a
notice required by section fourteen hundred two, whenever in his
opinion the cost of publishing such notice would be unreasonable in
relation to the amount of abandoned property.

§ 1412, Penalty for failure to report or file. Any person failing
1o make any report or to file any affidavit required by this chapter
shall forfeit to the people of the state the sum of one hundred
dollars for each day such report or affidavit shall be delayed or
withheld, except that the state comptiroller may extend the time
for making any such report or filing any such affidavit and may
waive the payment of any penalty or part thereof provided for by
this section.

§ 1413. Penalty for fraudulent returns. The making of a willful
false oath in any report required under the provisions of this chap-
ter shall be perjury and punishable as such according to law.

ARTICLE XV
Liaws RrepEALED; CONSTITUTIONALITY; EFFEcmvE DATE

Section 1500, Laws repealed.
1501, Constitutionality.
1502, Effective date,

Lowe § 1500. Laws repealed. Of the laws enumerated in the schedule
* annexced to this chapter, that portion specified in the last column
is hercby repealed.

§ 1501. Constitutionality. If any part, provision or section of
this chapter, or the applieation of any sueh part, provision or sec-
tion in any particular respect, shall be adjudged by any court of
competent jurisdiction {o be unconstitutional or ineffective in
whole or in part, such judgment shall be confined in its operation
to the particular provision or section or application direetly
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involved in the controversy in which such judgment shall have
been rendered and shall not affect, impair or invalidate the remain-
der of such provisions or sections or their application in other
respects; and to the extent that such provisions or sections are
not unconstitutional or ineffective, they shall remain in full foree
and effect.
§ 1502. Effective date. This chapter shall take effect June firs, Fecuve

nineteen hundred forty-four, 1044,
SCHEDULE OF LAWS REPEALED Schedule,

Laws of Chapter Seetion

1909........ 1) I 60-68

1909........ 240........ 68, 69

1909........ 509, .....0. All

1911........ 399........ All

1912..,...... 272... ... All

1920........ 932........ 2, par: adding Art. XIV of the
Public Lands Law

1928........ 578........ 4, exeept § 69 of the Public Lands
Law

1934........ 535........ All

1935........ 658........ 2, 3 and 4, except § 13-f of the
Transportation Law

1936........ 672........ 2, 3

1937........ 619........ 1, part amending §§ 126, 127 of

the Banking Law; 19, 25, except
part repealing § 166 of the
Banking Law; 26

1937..... e 176, ..., All

1938........ 352........ 1, part adding §§ 256, 257 of the
Banking Law

1938..... P 151 B 14

1938........ 547........ 1, 12

1938..... b 684, 2, part amending § 2(23) of the
Banking Law; 29, 58

1939........ 422........ All

1939........ 790........ 3

1939........ 882........ 545, subdivisions 3 and 4

1940...... oo 893 84, 85, 86

1940........ 602........ All, except part repealing Art.
IX-e of the Tnsurance Law

1940........ 627........ 1

1940........ 628........ All

1940........ 705...0..0 2

1940........ 707........ 2 3

1940........ 710........ 1, 2

1940........ 759........ All

1941........ 521........ All

1041........ 618........ All
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Taws of Chapter Section
1941........ 815........ 1,2

1942........ 107........ Al
1942........ 633........ Al

1942........ 635........ Al
1942........ 701,....... Al
1942........ 788........ Al

CHAPTER 698

AN ACT to amend the state finance law, the abandoned property law, the
correction law, the mental hygiene law and the social welfare law, in
relation to certain unclaimed personal property

Became a law April 23, 1043, with the approval of the Governor. Pansed,
three-fifths being present )

The People of the State of New York, represented in Senate and Assembly,
do enact as follows:

Section 1, Chapter five hundred ninety-three of the laws of
nineteen hundred forty, entitled ‘“An act in relation to state
finance, constituting chapter fifty-six of the consolidated laws,”’
is hereby amended by inserting a new section, to be section one
hundred twenty-eight, to read as follows:

§ 128. Dispogition of unclaimed personal property. 1. Any per-
sonal property, and any interest or inerements accruing thereon,
belonging or credited to a person in any institution under the
jurisdiction of the department of social welfare, the department
of health, the department of mental hygiene or the department of
correction, who shall have been discharged from such institution
or who shall have died or escaped before discharge or before
termination of sentence, which is in the custody of the proper
officer of such institution, shall, if unclaimed by such discharged
or escaped person or by the legal representative of such deceased
person for a period of six months after the discharge, decease or
escape of such person, be fully inventoried and a copy of such
inventory shall be filed with the commissioner of the department
having jurisdiction over such institution and with the state
comptroller,

2. Any such personal property consisting of money or intangible
property shall be paid or delivered forthwith, by such officer, to
the state comptroller pursuant to the provisions of seetion thirteen
hundred four of the abandoned property law.

3. Such commissioner shall cause any such property consisting
of tangible personal property, other than money, cxcept such prop-
erty as such commissioner may determine to be valueless or of such
little value that the probable proceeds of a sale thereof would
be less than the cost of such sale, which property may be ordered
destroyed by such commissioner, to be sold at publie or private
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UNIFORM DISPOSITION OF UNCLAIMED PROPERTY ACT

PreraTOrRY NOTE

Uniform and comprehensive state legislation dealing with the dispo-
sition of uneclaimed property should fill a very real need. Present statu-
tory provisions on the subject are exceedingly diverse in character and
are often not well formulated. Most states already have statutes deal-
ing with the disposition of unclaimed tangible personal property, the
abandonment of which is a more or less obvious fact. In addition, a
considerable number of states have statutes dealing with the disposition
of uneclaimed bank deposits. However, only ten states have adopted
really comprehensive legislation covering the entire field of unclaimed
property. They are: Arkansas, Connecticut, Kentucky, Massachusetts,
Michigan, New Jersey, New York, North Carolina, Oregon, and Penn-
sylvania. Several other states have, however, currently manifested in-
terest in adopting comprehensive legislation on the subject. If the
Uniform Disposition of Unclaimed Property Act serves to promote a
fair and adequate treatment of the subject in state legislation, a good
cause will be served.

In addition to the general desirability of symmetry in the law for
the benefit of persons doing business in more than one state, there is
at least one especially important reason for uniform legislation on the
subject. Two recent decisions of the United States Supreme Court,
Connecticut Mutual Insurance Co. v. Moore, 333 U.S. 541, 92 L. Ed.
863 (1947) and Standard Oil Co. v. New Jersey, 341 U.S. 428, 95 L. Ed.
1078 (1951), (both of which are explained more fully in the commen-
tary to Section 10) reveal that a troublesome problem of multiple
liability for the holder of unclaimed property arises in case two or
more states, each having jurisdiction over such property, enact statutes
dealing with the subject. If two such statutes cover the same items of
property, and if each state seeks to exercise its jurisdiction, it becomes
likely that the holder may be subjected to double, or, perhaps, even
more extensive liability for funds in its custody. Or, even though the
statutes are so framed as to avoid multiple liability, a “race of dili-
gence’”’ between states having jurisdiction may ensue, with each state
trying to reach the funds first. In the 1947 decision in Connecticut
Mutual Insurance Co. v. Moore, the United States Supreme Court held
that the state of New York may take possession of unclaimed funds
due on insurance policies issued to persons in the state of New York,
even though the insurance company holder of the funds 1s domiciled in
another state. Jurisdiction is based upon the relationship of the policy
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holders to the state. Later, in 1951 in the Standard Oil Company case,
the Court upheld the right of the state of New Jersey, the domicile of
the company, to escheat stock and stock dividends belonging to resi-
dents of the state of New York. So jurisdiction can also be based upon
the domicile of the holder. These two decisions viewed together reveal
the possibilities of multiple liability. Moreover, since federal concepts
of jurisdiction may not preclude multiple liability, it is especially
proper and desirable to resort to a uniform state act providing reci-
procity. The Uniform Act here submitted deals specifically with this
problem.

The Uniform Act is custodial in nature—that is to say, it does not
result in the loss of the owner’s property rights. The state takes cus-
tody and remains the custodian in perpetuity. Although the actual
possibility of his presenting a claim in the distant future is not great,
the owner retains his right of presenting his claim at any time no
matter how remote. State records will have to be kept on a permanent
basis. In this respect the measure differs from the escheat type of
statute, pursuant to which the right of the owner is foreclosed and the
title to the property passes to the state. Not only does the custodial
type of statute more adequately preserve the owner’s interests, but, in
addition, it makes possible a substantial simplification of procedure.

The Act, which consists of thirty-two sections, commences with the
usual section on definitions. This is followed by Sections 2 through 9
devoted to defining and deseribing the circumstances under which var-
ious classes of property are to be presumed abandoned under the Act.
Separate sections deal with property held or owing by banks or other
financial organizations, insurance corporations, public utilities, other
business associations, trustees in corporate dissolution proceedings,
fiduciaries, and state courts and other public agencies. Section 9 is an
omnibus section covering all other items held or owing “in the ordinary
course of the holder’s business.” Thereafter comes Section 10 which
may be regarded as a key section in the Act, for it contains the pro-
visions which preclude the possibility of multiple liability being im-
posed upon the holder of unclaimed property who happens to be subject
to the jurisdiction of two or more states. The remaining sections, 11
through 32, deal principally with procedural matters, including the
reporting of unclaimed property, the giving of notice to owners, pay-
ment into the custody of the state and various provisions pursuant to
which the owner may subsequently present his claim to the state and
recover his property. '

The Uniform Disposition of Unclaimed Property Act, if adopted by
the states, will serve to protect the interests of owners, to relieve the
holders from annoyance, expense and liability, to preclude multiple
liability, and to give the adopting state the use of some considerable
sums of money that otherwise would, in effect, become a windfall to
the holders thereof.
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UNIFORM DISPOSITION OF UNCLAIMED PROPERTY ACT

A~ Acr RELATING TO THE DisprosiTioN oF UNCLAIMED PROPERTY AND

Maxine UnirorM THE Law wiTH REFERENCE THERETO

SeEctioN 1. [Definitions and Use of Terms.] As used in this act,
unless the context otherwise requires:

(a) “Banking organization” means any bank, trust company,
savings bank [industrial bank, land bank, safe deposit company,]
or a private banker engaged in business in this state.

(b) “Business association” means any corporation (other than
a public corporation), joint stock company, business trust, part-
nership, or any association for business purposes of two or more
individuals.

(c) “Financial organization” means any savings and loan asso-
ciation, building and loan association, credit union, [cooperative
bank] or investment company, engaged in business in this state.

(d) “Holder” means any person in possession of property sub-
ject to this act belonging to another, or who is trustee in case of a
trust, or is indebted to another on an obligation subject to this
act.

(e) “Life insurance corporation” means any association or cor-
poration transacting within this state the business of insurance
on the lives of persons or insurance appertaining thereto, including,
but not by way of limitation, endowments and annuities.

(f) “Owner” means a depositor in case of a deposit, a beneficiary
in case of a trust, a creditor, claimant, or payee in case of other
choses in action, or any person having a legal or equitable interest
in property subject to this act, or his legal representative.

(g) “Person” means any individual, business association, gov-
ernment or political subdivision, public corporation, public author-
ity, estate, trust, two or more persons having a joint or common
interest, or any other legal or commercial entity.

(h) “Utility” means any person who owns or operates within
this state, for public use, any plant, equipment, property, fran-
chise, or license for the transmission of communications or the
production, storage, transmission, sale, delivery, or furnishing of
electricity, water, steam, or gas.

SeCTION 2. [Property Held by Banking or Financial Organiza-
tions.] The following property held or owing by a banking or
financial organization is presumed abandoned:
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(2) Any demand, savings, or matured time deposit made in
this state with a banking organization, together with any interest
or dividend thereon, excluding any charges that may lawfully be
withheld, unless the owner has, within seven years:

(1) Increased or decreased the amount of the deposit, or pre-
sented the passbook or other similar evidence of the deposit for
the crediting of interest; or

(2) Corresponded in writing with the banking organization
concerning the deposit; or

(3) Otherwise indicated an interest in the deposit as evi-
denced by a memorandum on file with the banking organization.

(b) Any funds paid in this state toward the purchase of shares
or other interest in a financial organization [or any deposit made
therewith in this state], and any interest or dividends thereon,
excluding any charges that may lawfully be withheld, unless the
owner has within seven years:

(1) Increased or decreased the amount of the funds [or de-
posit], or presented an appropriate record for the crediting of
interest or dividends; or

(2) Corresponded in writing with the financial organization
concerning the funds [or deposit]; or

(3) Otherwise indicated an interest in the funds [or deposit]
as evidenced by a memorandum on file with the financial organi-
zation.

(¢) Any sum payable on checks certified in this state or on
written instruments issued in this state on which a banking or
financial organization is directly liable, including, by way of illus-
tration but not of limitation, certificates of deposit, drafts, and
traveler’s checks, that has been outstanding for more than seven
yvears from the date it was payable, or from the date of its issuance
if payable on demand, unless the owner has within seven years
corresponded in writing with the banking or financial organization
concerning it, or otherwise indicated an interest as evidenced by
a memorandum on file with the banking or financial organization.

(d) Any funds or other personal property, tangible or intangible,
removed from a safe deposit box or any other safekeeping reposi-
tory [or agency or collateral deposit box] in this state on which
the lease or rental period has expired due to nonpayment of rental
charges or other reason, or any surplus amounts arising from the
sale thereof pursuant to law, that have been unclaimed by the
owner for more than seven years from the date on which the lease
or rental period expired.

139

App. 671



COMMENT

Section 2(a) establishes the criteria for the presumption of abandonment of
deposits held by banking organizations. Section 2(b) establishes similar criteria
for funds paid toward shares or other interests in financial organizations other
than banks. Section 2(¢) deals with other forms of obligations of both banking
and financial organizations, and Section 2(d) covers the contents of safe deposit
boxes and other deposit arrangements. In each instance the jurisdictional test for
presumption of abandonment within the enacting state bears direct relationship to
events taking place within that state. e.g., deposits “made in this state,” funds
“paid 1n this state,” written instruments 1~~ued in this state,” property removed
from safe deposit boxes “in this state.” These qualifications are explicitly included
both for the legal reason that there must be a jurisdictional basis for the claiming
of the property within the state, and also for the practical reason that the presence
of the events within the state means that the convenience of various parties in
interest will be best served in this way.

Including both the states having general abandoned property ]av\:, and others
that deal only with certain specific items of property, some 36 states now have
legislation designed to capture dormant bank deposits (See Garrison, “Escheats,
Abandoned Property Acts, and their Revenue Aspects,” 35 Ky. 1L..J. 302 (1947)).
Section 2 parallels Section 300 of the New York Abandoned Property Law which
1s a general statute, and more or less similar provisions are found in the legislation
of Arizona, California, Connecticut, Kentucky, Louisiana, Massachusetts, Michi-
gan, Minnesota, North Carolina, and Pennsylvania,

Comment should be made concerning the seven-year period, the lapse of which
gives rise to the presumption of abandonment. This period is used throughout the
Uniform Act and is applied to all types of property subject to the Act. It is a
fact, however, that the various states have adopted different time periods for this
purpose. Moreover, in any single state different time periods may be prescribed
for different items of property. Possibly differing business practices in various
parts of the country will indicate the desirability in some states of the utilization
of a period other than seven years in connection with at least some types of
property. This may be especially the case with respect to savings bank deposits,
for in many states 1t may be deemed desirable to allow more than seven years,
and perhaps allow a longer period of dormancy for such deposits than is allowed
in connection with other items of unclaimed property. Kach state may adjust the
time period to its own needs, and although a seven-vear period seems reasonably
satisfactory for most purposes for most parts of the country, the benefits of this
Uniform Act, particularly the benefits of the reciprocal provisions of Section 10,
will in no way be dimimished by the substitution of some other time period if
deemed more satisfactory in view of the local practices.

Comment should also be made concerning the reference to “deposits” in Sec-
tion 2(b). Normally financial organizations, as that term is defined in this Act, do
not receive deposits, but instead they receive funds for the purchase of shares.
However, in some states such funds are in fact referred to as “deposits” in the
pertinent statutes. Therefore the word is included in Section 2(b), but is set
forth in brackets to indicate that it may be eliminated in any state where it is
inapplicable.

1 Secrion 3. [Unclaimed Funds Held by Life Insurance Cor-
2 porations.]

3 (a) Unclaimed funds, as defined in this gection, held and owing
4 by a life ingurance corporation shall be presumed abandoned if the
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5 last known address, according to the records of the corporation, of
6 the person entitled to the funds is within this state. If a person
7 other than the insured or annuitant is entitled to the funds and no
8 address of such person is known to the corporation or if it 1s not
9 definite and certain from the records of the corporation what per-
10 son is entitled to the funds, it 18 presumed that the last known
11 address of the person entitled to the funds 1s the same as the last
12 known address of the insured or annuitant according to the records
13 of the corporation.

14 (b) “Uneclaimed funds,” as used in this section, means all
15 moneys held and owing by any life insurance corporation un-
16 claimed and unpaid for more than seven years after the moneys
17 became due and payable as established from the records of the
18 corporation under any life or endowment insurance policy or an-
19 nuity contract which has matured or terminated. A life insurance

’

20 policy not matured by actual proof of the death of the insured is
21 deemed to be matured and the proceeds thereof are decmed to be
22 due and payable if such policy was in force when the insured
23 attained the limiting age under the mortality table on which the
24 reserve 1s based, unless the person appearing entitled thereto has
25 within the preceding seven years, (1) assigned, readjusted, or paid
26 premiums on the policy, or subjected the policy to loan, or (2)
27 corresponded in writing with the life insurance corporation con-
28 cerning the policy. Moneys otherwise payable according to the
29 records of the corporation are deemed due and payable although
30 the policy or contract has not been surrendered as required.

CoMMENT

Section 3, dealing with unclaimed funds held by insurance companies, establishes
as the jurisdictional test for the purposes of the Section the fact that “the last
known address, according to the records of the corporation, of the person entitled
to the funds is within this state.” For perfectly practical reasons this test differs
in coverage from that applied under Section 2 to deposits in banks and also under
Section 5 to undistributed dividends of corporations. In general, insurance com-
panies qualify and are authorized to write insurance in many or most of the states
of the Union. Therefore, jurisdiction over such companies as holders of unclaimed
property is normally wide-spread throughout the country, thus permitting and
suggesting differentiation from ordinary business or industrial corporations and
also from banking organizations. Indeed, reliance upon the state of incorporation
or principal place of business of the insurance company to take custody of un-
claimed property would be most undesivable, both for the reason that it would
concentrate the administrative burdens in the few states that incorporate most of
the insurance companies, and also because such reliance would result in the same
few states obtaining the use of the bulk of the unclaimed funds regardless of the
state of address of the persons entitled thereto. The alternative used in Section 3
is preferable, and accordingly, jurisdiction is conferred upon the state of the last
recorded address of the person entitled. This practice has been adopted in the
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states which have most recently enacted legislation of this nature, notably Con-
necticut, Massachusetts, North Carolina, and Pennsylvania.

SecTiox 4. [Deposits and Refunds Held by Utiities.] The
following funds held or owing by any utility are presumed
abandoned:

(a) Any deposit made by a subseriber with a utility to secure

payment for, or any sum paid in advance for, utility services to be
furnished in this state, less any lawful deductions, that has re-
mained unclaimed by the person appearing on the records of the
utility entitled thereto for more than seven years after the ter-
mination of the services for which the deposit or advance payvment
10 was made.
11 (b) Any sum which a utility has been ordered to refund and
12 which was received for utility services rendered in this state, to-
13 gether with any interest thereon, less any lawful deductions, that
14 has remained unclaimed by the person appearing on the records
15 of the utility entitled thereto for more than seven years after the
16 date it became payable in accordance with the final determination
17 or order providing for the refund.

O O o ~1 O Ut W D

CoMMENT

Section 4, dealing with deposits and refunds held by public utilities, establishes
as the jurisdictional test the fact that the deposit has been made or the refund has
been ordered with respect to utility services “furnished in this state”” A question
naturally arises in connection with the utility which does business in two or more
states and collects advances or is required to pay refunds in each of the states
concerned. Suppose one or more states fail to enact abandoned property legis-
lation. Should the state of incorporation of the utility be empowered to take
custody of the windfall in the event other states do not do so?

In answering this question account must be taken of the administrative incon-
venience to the state of incorporation if it i1s obliged to undertake the advertising,
mailing of notices, accounting, ete., for unclaimed funds due to persons who re-
ceived utility service in other jurisdictions. Moreover, account must be taken of
the inconvenience to customers in other states who would be compelled to seek
their unclaimed funds from the State Treasurer of a state other than that of their
residence. Furthermore, recognizing the desirability of avoiding a windfall by the
utility, there is nevertheless a certain lack of equity in the acquisition of funds by
a state other than that in which the serviees were rendered. Weighing these sev-
eral considerations, and proceeding on the assumption that legislaiion of the
nature of the Unclaimed Property Act will be widely adopted, it secms desirable
to base the jurisdictional test in this section upon the fact of rendition of the
services “within the state.” This has been done in Section 4.

1 SecTION 5. [Undistributed Dividends and Distributions of Busi-
2 ness Associations.] Any stock or other certificate of ownership, or
3 any dividend, profit, distribution, interest, payment on principal,
4 or other sum held or owing by a business association for or to a
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5 shareholder, certificate holder, member, bondholder, or other se-
6 curity holder, or a participating patron of a cooperative, who has
7 not claimed it, or corresponded in writing with the business associ-
8 ation concerning it, within seven years after the date prescribed for
9 payment or delivery, is presumed abandoned if:
10 (a) It is held or owing by a business association organized
11 under the laws of or created in this state; or
12 (b) It is held or owing by a business association doing business

13 1in this state, but not organized under the laws of or created in this
14 state, and the records of the business association indicate that the
15 last known address of the person entitled thereto is in this state.

CoOMMENT

This section deals with ordinary business and industrial corporations, and their
stock and dividends. A corporation may be incorporated and do business in but
" a single state and at the same time its stock may be owned by residents of many
states. Such other states would have no jurisdiction over the corporation such
as to permit it to compel reporting unclaimed dividends and delivering custody
of property. Hence, for want of a better solution and to prevent a windfall to the
corporation, the state of incorporation must assume jurisdiction, unless through
the effect of the reciprocal clause in Section 10 its jurisdiction is precluded by
virtue of the fact that another state in which the stockholder has his last known
address also has jurisdiction over the corporation. Accordingly, a dual jurisdic-
tional test is set up in Section 5 and reliance is placed upon the reciproeal clause
of Section 10 to prevent multiple lability.

1 SectioN 6. [Property of Business Associations and Banking or
2 Fiwnancial Organizations Held in Course of Dissolution.] All in-
3 tangible personal property distributable in the course of a volun-
4 tary dissolution of a business association, banking organization, or
5 financial organization organized under the laws of or created in
6 this state, that is unclaimed by the owner within two years after
7 the date for final distribution, is presumed abandoned.

1 SecrioN 7. [Property Held by Fiduciaries.] All intangible per-

2 sonal property and any income or increment thereon, held in a

3 fiduciary capacity for the benefit of another person is presumed

4 abandoned unless the owner has, within seven years after it be-

5 comes payable or distributable, increased or decreased the prin-

6 cipal, accepted payment of principal or income, corresponded in

7 writing concerning the property, or otherwise indicated an interest

8 as evidenced by a memorandum on file with the fiduciary:

9 (a) If the property is held by a banking organization or a
10 financial organization, or by a business association organized un-
11 der the laws of or created in this state; or
12 (b) If it is held by a business association, doing business in this
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13 state, but not organized under the laws of or created in this state,
14 and the records of the business association indicate that the last

15 known address of the person entitled thereto is in this state; or
16 (e) If it is held in this state by any other person.

SectioN 8. [Property Held by State Courts and Public Officers
and Agencies.] All intangible personal property held for the owner
by any court, public corporation, public authority, or public officer .
of this state, or a political subdivision thereof, that has remained
unclaimed by the owner for more than seven years i1z presumed
abandoned.

Sy O a0 BD =

Section 9. [Miscellaneous Personal Property Held for Another
Person.] All intangible personal property, not otherwise covered
by this act, including any income or increment thereon and de-
ducting any lawful charges, that is held or owing in this state in
the ordinary course of the holder’s business and has remained
unclaimed by the owner for more than seven years after it became
payable or distributable is presumed abandoned.
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CoMMENT

Section 9 is the omnibus section covering all other intangible personal property
not, otherwise covered by the more specific provisions of the Act. It should be
noted that to be subject to the section the property must be held or owing in the
“ordinary course of the holder’s business in this state.” A wide variety of items
will be embraced under this section, including, by way of illustration, money,
stocks, bonds, certificates of membership in corporations, securities, bills of ex-
change, deposits, interest, dividends, income, amounts due and payable under the
terms of insurance policies not covered by Section 4, pension trust agreements,
profit-sharing plans, credit balances on paid wages, security deposits, refunds,
funds deposited to redeem stocks, bonds, coupons and other securities, or to make
a distribution thereof, together with any interest or increment thereon. If desired,
these specific items could readily be written into Section 9 itself, thus perhaps
adding to clarity and ready understanding of the coverage of the section, although
necessarily at the expense of brevity.

Section 10. [Reciprocity for Property Presumed Abandoned or
Escheated Under the Laws of Another State.] 1f specific property
which is subject to the provisions of sections 2, 5, 6, 7, and 9 is
held for or owed or distributable to an owner whose last known
address iz In another state by a holder who is subject to the juris-
diction of that state, the specific property is not presumed aban-
doned in this state and subject to this act if:

(a) 1t may be claimed as abandoned or escheated under the laws
of such other state; and

(b) The laws of such other state make reciprocal provision that

144

~1 O Ot ¥ W D)

Nelio]

-
<o

App. 676



11 similar specific property is not presumed abandoned or escheatable
12 by such other state when held for or owed or distributable to an
13 owner whose last known address is within this state by a holder
14 who is subject to the jurisdiction of this state.

COMMENT

This is a key section of the Act. If two states, each having contact with the
transaction, have each adopted the Act, the jurisdictional test becomes the last
known address of the owner. Accordingly, if the holder is within the jurisdiction
of the state of last known address, that state takes custody of the unclaimed funds
regardless of the domicile of the holder. To illustrate, if a corporation 13 domi-
ciled in state A but does business in both state A and state B, and if it owes
dividends to a person whose last known address is in state B, then without the
benefit of Section 10 both states A and B could demand custody of the unclaimed
dividends—state A on the basis of corporate domicile, and state B on the basis of
the last known address of the person entitled. However, if Section 10 is adopted
in both states, the state of domicile of the corporation would relinquish custody
because (1) the last known address of the owner is in state B, (2) the holder is
subject to the jurisdiction of state B, (3) the dividends are claimed as abandoned
property by state B, and (4) the laws of state B contain the reciprocal provision.

Thus the reciprocal provision serves to avoid the problems of multiple lability
and the “race of diligence” made possible by the decisions in Connecticut Mutual
Insurance Co. v. Moore, 333 U.S. 541, 92 L. Ed. 863 (1946) and Standard Oil Co.
v. New Jersey, 341 US. 428, 95 L. Ed. 1078 (1951). These problems are surely
golng to arise when two or more states claim the property under their respective
unclaimed property statutes if no such reciprocity provision is available.

It should be noted that Section 10 does not apply to unclaimed property cov-
ered by Section 3 (insurance companies), Section 4 (public utilities), and Section
8 (property held by state courts and public officers) for the reason that in each of
these instances practical considerations have resulted in limiting the jurisdiction
in such manner as to preclude the possibility of multiple state jurisdiction.

1 SectioN 11. [Report of Abandoned Property.]
2 (a) Every person holding funds or other property, tangible or
3 intangible, presumed abandoned under this act shall report to the
4 [State Treasurer] with respect to the property as hereinafter
5 provided.

6 (b) The report shall be verified and shall include:
7 (1) The name, if known, and last known address, if any, of
8 each person appearing from the records of the holder to be the
9 owner of any property of the value of [$3.00] or more presumed
10 abandoned under this act;

11 (2) In case of unclaimed funds of life insurance corporations,
12 the full name of the insured or annuitant and his last known ad-

13 dress according to the life insurance corporation’s records;

14 (3) The nature and identifying number, if any, or description
15 of the property and the amount appearing from the records to be
16 due, except that items of value under [$3.00] each may be reported
17 1in aggregate;
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18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
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(4) The date when the property became payable, demand-
able, or returnable, and the date of the last transaction with the
owner with respect to the property; and

(5) Other information which the [State Treasurer] prescribes
by rule as necessary for the administration of this act.

(¢) If the person holding property presumed abandoned is a
successor to other persons who previously held the property for
the owner, or if the holder has changed his name while holding
the property, he shall file with his report all prior known names
and addresses of each holder of the property.

(d) The report shall be filed before November 1 of each year as
of June 30 next preceding, but the report of life insurance corpora-
tions ghall be filed before May 1 of each year as of December 31
next preceding. The [State Treasurer] may postpone the reporting
date upon written request by any person required to file a report.

(e) If the holder of property presumed abandoned under this
act knows the whereabouts of the owner and if the owner’s claim
has not been barred by the statute of limitations, the holder shall,
before filing the annual report, communicate with the owner and
take necessary steps to prevent abandonment from being pre-
sumed. The holder shall exercise due diligence to ascertain the
whereabouts of the owner.

(f) Verification, if made by a partnership, shall be executed by
a partner; if made by an unincorporated association or private
corporation, by an officer; and if made by a public corporation, by
its chief fiscal officer.

(g) The initial report filed under this act shall include all items
of property that would have been presumed abandoned if this act
had been in effect during the ten year period preceding its effective
date.

Section 12. [Notice and Publication of Lists of Abandoned
Property.]

(a) Within [120] days from the filing of the report required by
section 11, the [State Treasurer] shall cause notice to be published
at least once each week for two successive weeks in an English
language newspaper of general circulation in the county in this
state in which is located the last known address of any person to
be named in the notice. If no address is listed or if the address is
outside this state, the notice shall be published in the county in
which the holder of the abandoned property has his principal place
of business within this state.

(b) The published notice shall be entitled “Notice of Names of
Persons Appearing to be Owners of Abandoned Property,” and
ghall contain:
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15 (1) The names in alphabetical order and last known ad-
dresses, if any, of persons listed in the report and entitled to notice

[y
(o2}

17 within the county as hereinbefore specified.

18 (2) A statement that information concerning the amount or
19 description of the property and the name and address of the holder
20 may be obtained by any persons possessing an interest in the
21 property by addressing an inquiry to the [State Treasurer].

22 (3) A statement that if proof of claim is not presented by the
23 owner to the holder and if the owner’s right to receive the property
24 is not established to the holder’s satisfaction within [65] days from
25 the date of the second published notice, the abandoned property
26 will be placed not later than [85] days after such publication date
27 in the custody of the [State Treasurer] to whom all further claims
28 must thereafter be directed.

29 (c¢) The [State Treasurer] is not required to publish in such
30 mnotice any item of less than [$25.00] unless he deems such publi-
31 cation to be in the public interest.

32 (d) Within [120] days from the receipt of the report required
33 by section 11, the [State Treasurer] shall mail a notice to each
34 person having an address listed therein who appears to be entitled
35 to property of the value of [$25.00] or more presumed abandoned
36 under this act.

37 (e) The mailed notice shall contain:

38 (1) A statement that, according to a report filed with the
39 [State Treasurer], property is being held to which the addressee
40 appears entitled.

41 (2) The name and address of the person holding the property
42 and any necessary information regarding changes of name and
43 address of the holder.

44 (3) A statement that, if satisfactory proof of claim is not
45 presented by the owner to the holder by the date specified in the
46 published notice, the property will be placed in the custody of the
47 [State Treasurer] to whom all further claims must be directed.

CoMMENT

Every effort is made in the Uniform Act to minimize the expense of adminis-
tration. Not only is there the provision in Section 11 which permits aggregate
reporting of claims under $3.00 in amount, but Section 12 gives the State Treasurer
authority to eliminate from the published notices any item of less than $25 unless
he deems such publication to be in the public interest. And finally, notice need
not be sent by mail to any person who is entitled to property of the value of less
than $25. Furthermore, it should be noted that the notice published in any county
will include only the names and addresses of the persons who are “entitled to
notice within the county.” In other words, it is not necessary to go to the expense
of listing the names of all persons appearing entitled in each of the counties
involved.
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SectioN 13. [Payment or Delivery of Abandoned Property.]
Every person who has filed a report as provided by Section 11
shall within [20] days after the time specified in Section 12 for
claiming the property from the holder pay or deliver to the [State
Treasurer] all abandoned property specified in the report, except
that, if the owner establishes his right to receive the abandoned
property to the satisfaction of the holder within the time specified
in Section 12, or if it appears that for some other reason the pre-

9 sumption of abandonment is erroneous, the holder need not pay or
10 deliver the property, which will no longer be presumed abandoned,
11 to the [State Treasurer], but in lieu thereof shall file a verified
12 written explanation of the proof of claim or of the error in the
13 presumption of abandonment.

0O ~1 O O s o b

1 Section 14. [Relief from Liability by Payment or Delivery.]
2 Upon the pavment or delivery of abandoned property to the [State
3 Treasurer], the state chall assume custody and shall be regponsible
4 for the safekeeping thereof. Any person who pays or delivers
5 abandoned property to the [State Treasurer] under this act is
6 relieved of all liability to the extent of the value of the property
7 so paid or delivered for any claim which then exists or which
8 thereafter may arise or be made in respect to the property. Any
9 holder who has paid moneys to the [State Treasurer] pursuant to
10 this act may make payment to any person appearing to such
11 holder to be entitled thereto, and upon proof of such payment and
12 proof that the payee was entitled thereto, the [State Treasurer]
13 shall forthwith reimburse the holder for the payment.
1 SectioNn 15. [Income Accruing After Payment or Delivery.]
2 When property is paid or delivered to the [State Treasurer]
3 under this act, the owner is not entitled to receive income or other
4 increments accruing thereafter.
1 Secrion 16. [Pertods of Limitation Not a Bar.] The expiration
2 of any period of time specified by statute or court order, during
3 which an action or proceeding may be commenced or enforced to
4 obtain payment of a claim for money or recovery of property, shall
5 not prevent the money or property from being presumed aban-
6 doned property, nor affect any duty to file a report required by
7 this act or to pay or deliver abandoned property to the [State
8 Treasurer].

CoMMENT

%
[
:

Section 16 treats unclaimed property as subject to the Act even though the
period of limitations has run prior to date of presumed abandonment. A special
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problem 1s presented that warrants carveful consideration in relation to the local
law in each state acdopting the Uniform Act. The following brief statement of the
authorities will be of service.

The Supreme Court has held that, where, under the local law as interpreted by
the courts, title to real or personal property has not “vested,” the 14th Amendment
is not violated by legislation reviving a cause of action already barved by the
running of the statute of limitations. Campbell v. Holt, 115 US. 620, 29 L. Ed.
483 (1885); Chase Securities Corp. v. Donaldson, 325 US. 304, 89 L. Ed. 1628
(1944). However, there are a number of courts which have beld that the defense
of the statute of limitations creates a vested right and in that case 1t cannot be
taken away by statute. See cases collected in notes entitled Power of Legislature
to Revive a Right of Action Barred by Limitation., 36 AL.R. 1316 (1924); 133
ALR. 384 (1940). Comment, Developments in the Law, Statutes of Limitations,
63 Harv. L. Rev. 1177, 1178-1190 (1950).

Iustrative of the problem is Standard O:l Co. v. New Jersey, 5 N.J. 281 (1950),
in which case the defendant raised the defense of the bar of limitations against
an action of escheat brought by the state under its general unclaimed property
law. The property involved consisted of unpaid stock dividends, shares of stock,
unpaid wages, money withheld from wages toward purchase of liberty bonds,
money held to pay checks issued by the corporation, and money owing on un-
cashed bond coupons. The court stated that:

“The principle is imbedded in our jurisprudence that where a right of action
has become barred under existing law, the statutory defense constitutes a
vested right which is proof against legislative impairment.”

Under the doctrine of escheat, the court said, the state merely succeeds to the
richts of the owner. If such rights have been barred by the statute of limitations,
the state has no derivative right because the owner has no right. Thus, the court
concluded the state had no right to unpaid wages, money owing on checks, and
the money payable on the bond coupons. However, the court decided otherwise
as to dividends on stock and money withheld from wages for purchase of bonds,
for these, the court said, were in the nature of a trust against which the statute
of limitations did not run. Thus the state was enabled to escheat these items.

The New Jersey Legislature has taken action to avoid this decision by revising
its escheat law to provide that cash, dividends, interest, and wages owed by a
corporation shall be presumed abandoned and delivered to the custody of the
state after being unclaimed for five years, instead of the previous period of
fourteen years. The new period is shorter than the period of limitations. N. J.
Stat., Sec. 2A:37-29 (1951). After two years of custody, the property is escheated
to the state. Thus, the statute of limitations with a period exceeding five years
will be no defense to an action against a corporation to escheat these items of
property.

Each state, in considering the adoption of the Uniform Act, must investigate
its own law on the subject to determine whether the bar of the statute of limita-
tions can be lifted. Oklahoma, for instance, appears to have a constitutional pro-
hibition against reviving a cause of action barred by the statute of limitations.
Mines v. Hogan, 79 Okla. 233, 192 Pac. 811 (1920). If the law of vesting is in
accord with that of New Jersey, the solution used by that state may well be
desired. Of course, in determining the question of policy, any state may conelude
to permit the statute of limitations to serve as a defense. Kentucky has so decided,
Ky. Rev. Stat. (1949), Sec. 393.110. In such case, the problem is eliminated by
the holder becoming entitled to the property. '

Finally, it should be noted that, in connection with many types of abandoned
property, the statute does not run during the period of inactivity which gives rise
to the presumption of abandonment. Thus where the claim is against a fiduciary,
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as with some of the items involved in Standard Od Co. v. New Jersey, supra, or
if “demand” is a condition of the owners’ right to sue, as in the casze of utility
deposits and certificates of deposit in banks (see the Uniform Commercial Code,
Sec. 3-108(2) : “A cause of action on a certificate of deposit does not accrue until
demand. . . .”), the problem of removing the bar of the statute will not arise.
(See also Comment, Developments in the Law, Statutes of Limitations, supiq,
pp. 1200 et seq., for general discussion of when the statute begins to run.) In case
of Insurance policies, the obligation of the company is generally conditioned upon
the submission of proof of death or other contingency. Thus it would seem the
statute would not begin to run until such proof was submitted. Bank deposits
{all into a similar category. Thus it may well be that the bulk of abandoned
property falls outside the scope of the statute of limitations problem.

Finally, in connection with the removal of the bar of the statute of limitations,
attention must be given to the fact that in connection with certain classes of
business transactions, for example, so-called “nominee dividends” in brokers’ ac-
counts, reliance may have been placed upon the bar of the statute of limitations
and the holder of unclaimed property may have made distribution or otherwise
utilized it in some manner which would result in severe prejudice if the bar of the
statute were later removed for the purposes of the unclaimed property law. In
such instances it mayv prove necessary to include an exception, either in this sec-
tion or elsewhere in the Act avoiding hardship by precluding the arising of pre-
sumption of abandonment in such cases.

1 SecTioN 17. [Sale of Abandoned Property.]
2 (a) All abandoned property other than money delivered to the
3 [State Treasurer] under this act shall within one year after the
4 delivery be sgold by him to the highest bidder at public sale in
5 whatever city in the state affords in his judgment the most favor-
6 able market for the property involved. The [State Treasurer]
7 may decline the highest bid and reoffer the property for sale if he
8 considers the price bid insufficient. He need not offer any property
9 for sale if, in his opinion, the probable cost of sale exceeds the
10 value of the property.
11 (b) Any sale held under this section shall be preceded by a
12 single publication of notice thereof, at least [3] weeks in advance
13 of sale in an English language newspaper of general circulation in
14 the county where the property is to be sold.
15 (¢) The purchaser at any sale conducted by the [State Treas-
16 urer] pursuant to this act shall receive title to the property pur-
17 chased, free from all claims of the owner or prior holder thereof
18 and of all persons claiming through or under them. The [State
19 Treasurer] shall exceute all documents necessary to complete the
20 transfer of title.

COMMENT

Because of the considerable number of events involved it may prove helpful
to summarize the “time-table” for the disposition of unclaimed property. The
steps are as follows:

(1) Filing of report by holder, before November 1, except that insurance com-
panies file before May 1, Section 11(d).
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(2) Publishing notice, 120 days after filing of report, Section 12(a).

(3) Mailing notice, 120 days after filing of report, Section 12(d).

(1) Period for owner claiming from holder, 65 days from the date of the second
published notice, Section 12(b) (3).

(3) Delivery by holder to State Treasurcr, 20 duys after expiration of period
for claiming from holder, 85 duys after date of the second published notice, Sec-
tion 13.

(6) Sale by state, within one year after delivery, Section 17.

It should be noted that most of the time-table dates are bracketed, and hence
they may be adjusted by any adopting state to the convenience of its own busi-

ness
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and administrative practices.

SectioN 18. [Deposit of Funds.]

(a) All funds received under this act, including the proceeds
from the sale of abandoned property under section 17, shall forth-
with be deposited by the [State Treasurer] in the [general funds]
of the state, [except that the [State Treasurer] shall retain in a
separate trust fund an amount not exceeding [$25,000] from which
he shall make prompt payment of claims duly allowed by him as
hereinafter provided.] Before making the deposit he shall record
the name and last known address of each person appearing from
the holders’ reports to be entitled to the abandoned property and
of the name and last known address of each insured person or
annuitant, and with respect to each policy or contract listed in the
report of a life insurance corporation, its number, the name of the
corporation, and the amount due. The record shall be available
for public inspection at all reasonable business hours.

[ (b) Before making any deposit to the credit of the [general
funds], the [State Treasurer] may deduct: (1) any costs in con-
nection with sale of abandoned property, (2) any costs of mailing
and publication in connection with any abandoned property, and
(3) reasonable service charges.]

Section 19. [Claim for Abandoned Property Paid or Delivered.)
Any person claiming an interest in any property delivered to the
state under this act may file a claim thereto or to the pro-
ceeds from the sale thereof on the form prescribed by the [State
Treasurer].

SectioN 20. [Determination of Claims.]

(a) The [State Treasurer] shall consider any claim filed under
this act and may hold a hearing and receive evidence concerning it.
If a hearing is held, he shall prepare a finding and a decision in
writing on each claim filed, stating the substance of any evidence
heard by him and the reasons for his decision. The decision shall
be a public record.
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(b) [If the claim is allowed, the [State Treasurer] shall make
payment forthwith.] The claim shall be paid without deduction for
costs of notices or sale or for service charges.

[SEcTiON 21. [Judicial Action upon Determinations.] Any per-
son aggrieved by a decision of the [State Treasurer] or as to whose
claim the [State Treasurer] has failed to aet within [90] days
after the filing of the claim, may commence an action in the [dis-
triet] [eircuit] court to establish his claim. The proceeding shall
be brought within [90] days after the decision of the [State Treas-
urer] or within [180] days from the filing of the claim if the [State
Treasurer] fails to act. The action shall be tried de novo without
a jury.]

SecTiox 22. [Election to Take Payment or Delivery.] The
[State Treasurer], after receiving reports of property deemed
abandoned pursuant to this act, may decline to receive any prop-
erty reported which he deems to have a value less than the cost
of giving notice and holding sale, or he may, if he deems it desir-
able because of the small sum involved, postpone taking possession
until a sufficient sum accumulates. Unless the holder of the
property is notified to the contrary within [120] days after filing
the report required under section 11, the [State Treasurer] shall be
deemed to have elected to receive the custody of the property.

SectioN 23. [Ezamination of Records.] The [State Treasurer]
may at reasonable times and upon reasonable notice examine the
records of any person if he has reason to believe that such person
has failed to report property that should have been reported pur-
suant to this act.

SectioN 24. [Proceeding to Compel Delivery of Abandoned
Property.] If any person refuses to deliver property to the [State
Treasurer] as required under this act, he shall bring an action in a
court of appropriate jurisdiction to enforce such delivery.

SecTioN 25. [Penalties.]

(a) Any person who wilfully fails to render any report or per-
form other duties required under this act, shall be punished by a
fine of [§...... ] for each day such report is withheld, but not
more than [$......].

(b) Any person who wilfully refuses to pay or deliver abandoned
property to the [State Treasurer] as required under this act shall
be punished by a fine of not less than [§...... ] nor more than
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($...... ], or imprisonment for not more than [...... ] months,
or both, in the discretion of the court.

SectioN 26. [Rules and Regulations.] The [State Treasurer] is
hereby authorized to make necessary rules and regulations to carry
out the provisions of this act.

SectioN 27. [Effect of Laws of Other States.] This act shall not
apply to any property that has been presumed abandoned or
escheated under the laws of another state prior to the effective
date of this act.

SectioN 28. [Severability.] 1f any provision of this act or the
application thereof to any person or circumstances is held invalid,
the invalidity shall not affect other provisions or applications of
the act which can be given effect without the invalid provision or
application, and to this end the provisions of this act are severable.

SectioN 29. [Uniformity of Interpretation.] This act shall be
so construed as to effectuate its general purpose to make uniform
the law of those states which enact it.

SectioN 30. [Short Title.] This act may be cited as the Uniform
Disposition of Unclaimed Property Act.

SectioN 31. [Repeal.] [The following acts and parts of acts are
hereby repealed:

(a)

(b)

(c) ]

Section 32. [Twme of Taking Effect.] This act shall take effect

...........
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REVISED UNIFORM DISPOSITION OF UNCLAIMED
PROPERTY ACT

PreraTORY NOTE
Reason for Proposed Umiform Act

Uniform and comprehensive state legislation dealing with the disposi-
tion of unclaimed property should fill a very real need. Present
statutory provisions on the subject are exceedingly diverse in character
and are often not well formulated. Most states already have statutes
dealing with the disposition of unclaimed tangible personal property,
the abandonment of which is a more or less obvious fact. In addition,
a considerable number of states have statutes dealing with the disposi-
tion of unclaimed bank deposits. However, at the time the original
Uniform Disposition of Unclaimed Property Act was approved by
the Conference in 1954, only ten states had adopted really comprehen-
sive legislation covering the entire field of unclaimed property. They
were: Arkansas, Connecticut, Kentucky, Massachusetts, Michigan,
New Jersey, New York, North Carolina, Oregon, and Pennsylvania.
However, several other states manifested interest in adopting compre-
hensive legislation on the subject. In order to provide the states with
an act that would promote a fair and adequate treatment of the subject,
the Conference drafted and, in 1954, approved the Uniform Disposition
of Unclaimed Property Act. This Act was subsequently adopted in
Arizona, California, Florida, Idaho, Illinois, Montana, New Mexico,
Oregon, Utah, Virginia, Washington, and West Virginia.

Why Revision 1s Needed Now

In the operation of the Uniform Disposition of Unclaimed Property
Act of 1954 and similar acts, special problems have arisen concerning
money orders and traveler’s checks, particularly those issued by an
organization not properly classified as a “banking or financial institu-
tion.” The Act was revised, therefore, to take care of these problems.

Section 2 has been amended by adding to the persons covered by
the section, the phrase “a business association.” In subsection (¢) the
phrase “money orders” is added to the types of sums payable and a
special rule concerning the time at which abandonment is presumed is
established for traveler’s checks. For all property subject to the section,
other than traveler’s checks, seven years from the date payable raises
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the presumption of abandonment but a longer period, 15 years from
the date of issuance, is established for traveler’s checks.

Section 11 of the original Act, requiring a report by the holder of
abandoned property, is amended to eliminate the requirement of report-
ing the name and address of the owner with respect to “traveler’s checks
and money orders.” Section 12 of the Act which required notice and
publication of lists of abandoned property is also amended to eliminate
traveler’s checks and money orders from the requirement of publication
of a list. Both of these amendments are necessary because of the
inability of the issuer of money orders and traveler’s checks to know
who the holder is in most cases.

Section 13 of the original Act obligating the holder of the sums to
pay or deliver the abandoned property to the state is amended so that
the obligation to pay is, in the case of traveler’s checks or money
orders, not tied to publication of the list but rather to the filing of the
appropriate type of report.

What the Act Does

The Uniform Act is custodial in nature—that is to say, it does not
result in the loss of the owner’s property rights. The state takes cus-
tody and remains the custodian in perpetuity. Although the actual
possibility of his presenting a claim in the distant future is not great,
the owner retains his right of presenting his claim at any time, no
matter how remote. State records will have to be kept on a permanent
basis. In this respect the measure differs from the escheat type of
statute, pursuant to which the right of the owner is foreclosed and the
title to the property passes to the state. Not only does the custodial
type of statute more adequately preserve the owner’s interests, but, in
addition, it makes possible a substantial simplification of procedure.

The Act, which consists of thirty-two sections, commences with the
usual section on definitions. This is followed by sections 2 through 9
devoted to defining and describing the circumstances under which var-
ious classes of property are to be presumed abandoned under the Act.
Separate sections deal with property held or owing by banks or other
financial organizations, insurance corporations, public utilities, other
business associations, trustees in corporate dissolution proceedings,
fiduciaries, and state courts and other public agencies. Section 9 is an
omnibus section covering all other items held or owing “in the ordinary
course of the holder’s business.” Thereafter comes section 10 which
may be regarded as a key section in the Act, for it contains the pro-
visions which preclude the possibility of multiple liability being im-
posed upon the holder of unclaimed property who happens to be subject
to the jurisdiction of two or more states. The remaining sections, 11
through 32, deal principally with procedural matters, including the

4

App. 689



reporting of unclaimed property, the giving of notice to owners, pay-
ment into the custody of the state and various provisions pursuant to
which the owner may subsequently present his claim to the state and
recover his property.

The Uniform Disposition of Unclaimed Property Act, if adopted by
the states, will serve to protect the interests of owners, to relieve the
holders from annoyance, expense and liability, to preclude multiple
liability, and to give the adopting state the use of some considerable
sums of money that otherwise would, in effect, become a windfall to
the holders thereof.

Why Uniformity Is Necessary

In addition to the general desirability of symmetry in the law for
the benefit of persons doing business in more than one state, there is
at least one especially important reason for uniform legislation on the
subject. Two recent decisions of the United States Supreme Court,
Connecticut Mutual Insurance Co. v. Moore, 333 US. 541, 92 L. Ed.
863 (1947) and Standard Oil Co. v. New Jersey, 341 U.S. 428, 95 L. Ed.
1078 (1951), (both of which are explained more fully in the commen-
tary to section 10) reveal that a troublesome problem of multiple
liability for the holder of unclaimed property arises in case two or
more states, each having jurisdiction over such property, enact statutes
dealing with the subject. If two such statutes cover the same items of
property, and if each state seeks to exercise its jurisdiction, it becomes
likely that the holder may be subjected to double, or, perhaps, even
more extensive liability for funds in its custody. Or, even though the
statutes are so framed as to avoid multiple liability, a “race of dili-
gence” between states having jurisdiction may ensue, with each state
trying to reach the funds first. In the 1947 decision in Connecticut
Mutual Insurance Co. v. Moore, the United States Supreme Court held
that the state of New York may take possession of unclaimed funds
due on insurance policies issued to persons in the state of New York,
even though the insurance company holder of the funds is domiciled in
another state. Jurisdiction is based upon the relationship of the policy
holders to the state. Later, in 1951 in the Standard Oil Company case,
the Court upheld the right of the state of New Jersey, the domicile of
the company, to escheat stock and stock dividends belonging to resi-
dents of the state of New York. So jurisdiction can also be based upon
the domicile of the holder. These two decisions viewed together reveal
the possibilities of multiple liability. Moreover, since federal concepts
of jurisdiction may not preclude multiple liability, it is especially
proper and desirable to resort to a uniform state act providing reci-
procity. The Uniform Act here submitted deals specifically with this
problem.
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REVISED UNIFORM DISPOSITION OF
UNCLAIMED PROPERTY ACT
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SectioN 1. [Definitions and Use of Terms.] As used in this Act,
unless the context otherwise requires:

(a) “Banking organization” means any bank, trust company,
savings bank [industrial bank, land bank, safe deposit company],
or a private banker engaged in business in this state.

(b) “Business association” means any corporation (other than
a public corporation), joint stock company, business trust, part-
nership, or any association for business purposes of two or more
individuals.

(¢) “Financial organization” means any savings and loan asso-
ciation, building and loan association, credit union, [cooperative
bank] or investment company, engaged in business in this state.

(d) “Holder” means any person in possession of property sub-
ject to this Act belonging to another, or who is trustee in case of a
trust, or is indebted to another on an obligation subject to this
Act.

(e) “Life insurance corporation’” means any association or cor-
poration transacting within this state the business of insurance
on the lives of persons or insurance appertaining thereto, including,
but not by way of limitation, endowments and annuities.

(f) “Owner” means a depositor in case of a deposit, a beneficiary
in case of a trust, a creditor, claimant, or payee in case of other
choses in action, or any person having a legal or equitable interest
in property subject to this Act, or his legal representative.

(g) “Person” means any individual, business association, gov-
ernment or political subdivision, public corporation, public author-
ity, estate, trust, two or more persons having a joint or common
interest, or any other legal or commercial entity.

(h) “Utility” means any person who owns or operates within
this state, for public use, any plant, equipment, property, fran-
chise, or license for the transmission of communications or the
production, storage, transmission, sale, delivery, or furnishing of
electricity, water, steam, or gas.
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SEctioN 2. [Property Held by Banking or Financial Organiza-
tions or by Business Associations.] The following property held or
owing by a banking or financial organization or by a business
association is presumed abandoned:

(a) Any demand, savings, or matured time deposit made in
this state with a banking organization, together with any interest
or dividend thereon, excluding any charges that may lawfully be
withheld, unless the owner has, within 7 years:

(1) increased or decreased the amount of the deposit, or pre-
sented the passbook or other similar evidence of the deposit for
the crediting of interest; or

(2) corresponded in writing with the banking organization
concerning the deposit; or

(3) otherwise indicated an interest in the deposit as evi-
denced by a memorandum on file with the banking organization.
(b) Any funds paid in this state toward the purchase of shares

or other interest in a financial organization [or any deposit made
therewith in this state], and any interest or dividends thereon,
excluding any charges that may lawfully be withheld, unless the
owner has within 7 years:

(1) increased or decreased the amount of the funds [or de-
posit], or presented an appropriate record for the crediting of
interest or dividends; or

(2) corresponded in writing with the financial organization
concerning the funds [or deposit]; or

(3) otherwise indicated an interest in the funds [or deposit]
as evidenced by a memorandum on file with the financial organi-
zation.

(¢) Any sum payable on checks certified in this state or on
written instruments issued in this state on which a banking or
financial organization or business association is directly liable,
including, by way of illustration but not of limitation, certificates
of deposit, drafts, money orders, and traveler’s checks, that, with
the exception of traveler’s checks, has been outstanding for more
than 7 years from the date it was payable, or from the date of
its issuance if payable on demand, or, in the case of traveler’s
checks, that has been outstanding for more than 15 years from
the date of its issuance, unless the owner has within 7 years, or
within 15 years in the case of traveler’s checks, corresponded in
writing with the banking or financial organization or business
association concerning it, or otherwise indicated an interest as
evidenced by a memorandum on file with the banking or financial
organization or business association.

(d) Any funds or other personal property, tangible or intangible,
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45 removed from a safe deposit box or any other safekeeping reposi-
46 tory [or agency or collateral deposit box] in this state on which
47 the lease or rental period has expired due to nonpayment of rental
48 charges or other reason, or any surplus amounts arising from the
49 sale thereof pursuant to law, that have been unclaimed by the
50 owner for more than 7 years from the date on which the lease
51 or rental period expired.

CoMMENT

Section 2(a) establishes the eriteria for the presumption of abandonment of
deposits held by banking organizations. Section 2(b) establishes similar criteria.
for funds paid toward shares or other interests in financial organizations other
than banks. Section 2(c) deals with other forms of obligations of both banking
and financial organizations, or business associations, and section 2(d) covers the
contents of safe deposit boxes and other deposit arrangements. In each instance
the jurisdictional test for presumption of abandonment within the enacting state
bears direct relationship to events taking place within that state, e.g., deposits
“made in this state,” funds “paid in this state,” written instruments “issued in
this state,” property removed from safe deposit boxes “in this state.” These
qualifications are explicitly included both for the legal reason that there must be
a jurisdictional basis for the claiming of the property within the state, and also
for the practical reason that the presence of the events within the state means
that the convenience of various parties in interest will be best served in this way.

Including both the states having general abandoned property laws, and others
that deal only with certain specific items of property, some 36 states now have
legislation designed to capture dormant bank deposits (See Garrison, “Escheats,
Abandoned Property Acts, and their Revenue Aspects,” 35 Ky. L.J. 302 (1947)).
Section 2 parallels section 300 of the New York Abandoned Property Law which
is a general statute, and more or less similar provisions are found in the legislation
of Arizona, California, Connecticut, Kentucky, Louisiana, Massachusetts, Michi-
gan, Minnesota, North Carolina, and Pennsylvania.

Comment should be made concerning the seven-year period, the lapse of which
gives rise to the presumption of abandonment. This period is used throughout the
Uniform Act and is applied to all types of property, with the exception of traveler’s
checks, subject to the Act. It is a fact, however, that the various states have
adopted different time periods for this purpose. Moreover, in any single state
different time periods may be prescribed for different items of property. Possibly
differing business practices in various parts of the country will indicate the desir-
ability in some states of the utilization of a period other than seven years in
connection with at least some types of property. This may be especially the case
with respect to savings bank deposits, for in many states it may be deemed
desirable to allow more than seven years, and perhaps allow a longer period of
dormancy for such deposits than is allowed in connection with other items of
unclaimed property. Because of problems arising under the original Act, the Act
is amended to provide a period of 15 years from date of issuance for traveler’s
checks before abandonment is presumed. Each state may adjust the time period
to its own needs, and although a2 seven-year period, with 15 years for traveler’s
checks, seems reasonably satisfactory for most purposes for most parts of the
country, the benefits of this Uniform Act, particularly the benefits of the reciprocal
provisions of section 10, will in no way be diminished by the substitution of
some other time periods if deemed more satisfactory in view of the local practices.
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Comment should also be made concerning the reference to “deposits” in sec-
tion 2(b). Normally financial organizations, as that term is defined in this Act, do
not receive deposits, but instead they receive funds for the purchase of shares.
However, in some states such funds are in fact referred to as “deposits” in the
pertinent statutes. Therefore the word is included in section 2(b), but is set
forth in brackets to indicate that it may be eliminated in any state where it is
inapplicable.

Section 3. [Unclavmed Funds Held by Life Insurance Cor-
porations.]

(a) Unclaimed funds, as defined in this section, held and owing

by a life insurance corporation shall be presumed abandoned if the
last known address, according to the records of the corporation, of
the person entitled to the funds is within this state. If a person
other than the insured or annuitant is entitled to the funds and no
address of such person is known to the corporation or if it is not
definite and certain from the records of the corporation what per-
10 son is entitled to the funds, it is presumed that the last known
11 address of the person entitled to the funds is the same as the last
12 known address of the insured or annuitant according to the records
13 of the corporation.
14 (b) “Unclaimed funds,” as used in this section, means all
15 wmoneys held and owing by any life insurance corporation un-
16 claimed and unpaid for more than 7 years after the moneys
17 became due and payable as established from the records of the
18 corporation under any life or endowment insurance policy or an-
19 nuity contract which has matured or terminated. A life insurance
20 policy not matured by actual proof of the death of the insured is
21 deemed to be matured and the proceeds thereof are deemed to be
22 due and payable if such policy was in force when the insured
23 attained the limiting age under the mortality table on which the
24 reserve is based, unless the person appearing entitled thereto has
25 within the preceding 7 years, (1) assigned, readjusted, or paid
26 premiums on the policy, or subjected the policy to loan, or (2)
27 corresponded in writing with the life insurance corporation con-
28 cerning the policy. Moneys otherwise payable according to the
29 records of the corporation are deemed due and payable although
30 the policy or contract has not been surrendered as required.
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Section 3, dealing with unclaimed funds held by insurance companies, establishes
as the jurisdictional test for the purposes of the section the fact that “the last
known address, according to the records of the corporation, of the person entitled
to the funds is within this state.” For perfectly practical reasons this test differs
in coverage from that applied under section 2 to deposits in banks and also under
section 5 to undistributed dividends of corporations. In general, insurance com-
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panies qualify and are authorized to write insurance in many or most of the states
of the Union. Therefore, jurisdiction over such companies as holders of unclaimed
property is normally wide-spread throughout the country, thus permitting and
suggesting differentiation from ordinary business or industrial corporations and
also from banking organizations. Indeed, reliance upon the state of incorporation
or principal place of business of the insurance company to take custody of un-
claimed property would be most undesirable, both for the reason that it would
concentrate the administrative burdens in the few states that incorporate most of
the insurance companies, and also because such reliance would result in the same
few states obtaining the use of the bulk of the unclaimed funds regardless of the
gtate of address of the persons entitled thereto. The alternative used in section 3
is preferable, and accordingly, jurisdiction is conferred upon the state of the last
recorded address of the person entitled. This practice has been adopted in the
states which have most recently enacted legislation of this nature, notably Con-
necticut, Massachusetts, North Carolina, and Pennsylvania.

SectioN 4. [Deposits and Refunds Held by Utilities.] The
following funds held or owing by any utility are presumed
abandoned:

(a) Any deposit made by a subscriber with a utility to secure
payment for, or any sum paid in advance for, utility services to be
furnished in this state, less any lawful deductions, that has re-
mained unclaimed by the person appearing on the records of the
utility entitled thereto for more than 7 years after the ter-
mination of the services for which the deposit or advance payment
was made.

(b) Any sum which a utility has been ordered to refund and
which was received for utility services rendered in this state, to-
gether with any interest thereon, less any lawful deductions, that
has remained unclaimed by the person appearing on the records
of the utility entitled thereto for more than 7 years after the
date it became payable in accordance with the final determination
or order providing for the refund.
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Section 4, dealing with deposits and refunds held by public utilities, establishes
as the jurisdictional test the fact that the deposit has been made or the refund has
been ordered with respect to utility services “furnished in this state.” A question
naturally arises in connection with the utility which does business in two or more
states and collects advances or is required to pay refunds in each of the states
concerned. Suppose one or more states fail to enact abandoned property legis-
lation. Should the state of incorporation of the utility be empowered to take
custody of the windfall in the event other states do not do so?

In answering this question account must be taken of the administrative incon-
venience to the state of incorporation if it is obliged to undertake the advertising,
mailing of notices, accounting, ete., for unclaimed funds due to persons who re-
ceived utility service in other jurisdictions. Moreover, account must be taken of
the inconvenienee to customers in other states who would be compelled to seek
their unclaimed funds from the State Treasurer of a state other than that of their

10

App. 695



residence. Furthermore, recognizing the desirability of avoiding a windfall by the
utility, there is nevertheless a certain lack of equity in the acquisition of funds by
a state other than that in which the services were rendered. Weighing these sev-
eral considerations, and proceeding on the assumption that legislation of the
nature of the Unclaimed Property Act will be widely adopted, it seems desirable
to base the jurisdictional test in this section upon the fact of rendition of the
services “within the state.” This has been done in section 4.

SectioN 5. [Undistributed Dividends and Distributions of Busi-
ness Associations.] Any stock or other certificate of ownership, or
any dividend, profit, distribution, interest, payment on principal,
or other sum held or owing by a business association for or to a
shareholder, certificate holder, member, bondholder, or other se-
curity holder, or a participating patron of a cooperative, who has
not claimed it, or corresponded in writing with the business associa-
tion concerning it, within 7 years after the date prescribed for
payment or delivery, is presumed abandoned if:

10 (a) It is held or owing by a business association organized
11 under the laws of or created in this state; or

12 (b) It is held or owing by a business association doing business
13 in this state, but not organized under the laws of or created in this
14 state, and the records of the business association indicate that the
15 last known address of the person entitled thereto is in this state.
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This section deals with ordinary business and industrial corporations, and their
stock and dividends. A corporation may be incorporated and do business in but
a single state and at the same time its stock may be owned by residents of many
states. Such other states would have no jurisdiction over the corporation such
as to permit it to compel reporting unclaimed dividends and delivering custody
of property. Hence, for want of a better solution and to prevent a windfall to the
corporation, the state of incorporation must assume jurisdiction, unless through
the effect of the reciprocal clause in Section 10 its jurisdiction is precluded by
virtue of the fact that another state in which the stockholder has his last known
address also has jurisdiction over the corporation. Accordingly, a dual jurisdic-
tional test is set up in section 5 and reliance is placed upon the reciprocal clause
of section 10 to prevent multiple liability.

SecTioN 6. [Property of Business Associations and Banking or
Financial Organizations Held in Course of Dissolution.] All in-
tangible personal property distributable in the course of a volun-
tary dissolution of a business association, banking organization, or
financial organization organized under the laws of or created in
this state, that is unclaimed by the owner within 2 years after
the date for final distribution, is presumed abandoned.
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Section 7. [Property Held by Fiduciaries.] All intangible per-
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2 sonal property and any income or increment thereon, held in a

3 fiduciary capacity for the benefit of another person is presumed

4 abandoned unless the owner has, within 7 years after it be-

5 comes payable or distributable, increased or decreased the prin-

6 cipal, accepted payment of principal or income, corresponded in

7 writing concerning the property, or otherwise indicated an interest

8 as evidenced by a memorandum on file with the fiduciary:

9 (a) If the property is held by a banking organization or a
10 financial organization, or by a business association organized un-
11 der the laws of or created in this state; or
12 (b) If it is held by a business association, doing business in this
13 state, but not organized under the laws of or created in this state,
14 and the records of the business association indicate that the last
15 known address of the person entitled thereto is in this state; or
16 (e) If it is held in this state by any other person.

SectioN 8. [Property Held by State Courts and Public Officers
and Agencies.] All intangible personal property held for the owner
by any court, public corporation, public authority, or public officer
of this state, or a political subdivision thereof, that has remained

unclaimed by the owner for more than 7 years is presumed
abandoned.

SOt W

SectioN 9. [Muscellaneous Personal Property Held for Another
Person.] All intangible personal property, not otherwise covered
by this Act, including any income or increment thereon and de-
ducting any lawful charges, that is held or owing in this state in
the ordinary course of the holder’s business and has remained
unclaimed by the owner for more than 7 years after it became
payable or distributable is presumed abandoned.
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Section 9 is the omnibus section covering all other intangible personal property
not otherwise covered by the more specific provisions of the Act. It should be
noted that to be subject to the section the property must be held or owing in the
“ordinary course of the holder’s business in this state.” A wide variety of items
will be embraced under this section, including, by way of illustration, money,
stocks, bonds, certificates of membership in corporations, securities, bills of ex-
change, deposits, interest, dividends, income, amounts due and payable under the
terms of insurance policies not covered by section 4, pension trust agreements,
profit-sharing plans, credit balances on paid wages, security deposits, refunds,
funds deposited to redeem stocks, bonds, coupons and other securities, or to make
a distribution thereof, together with any interest or increment thereon. If desired,
these specific items could readily be written into section 9 itself, thus perhaps
adding to clarity and ready understanding of the coverage of the section, although
necessarily at the expense of brevity.
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SectioN 10. [Reciprocity for Property Presumed Abandoned or
Escheated Under the Laws of Another State.] If specific property
which is subject to the provisions of sections 2, 5, 6, 7, and 9 is
held for or owed or distributable to an owner whose last known
address is in another state by a holder who is subjected to the juris-
diction of that state, the specific property is not presumed aban-
doned in this state and subject to this act if:

(a) It may be claimed as abandoned or escheated under the laws
of such other state; and

(b) The laws of such other state make reciprocal provision that
similar specific property is not presumed abandoned or escheatable
12 by such other state when held for or owed or distributable to an
owner whose last known address is within this state by a holder
who is subject to the jurisdiction of this state.
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This is a key section of the Act. If two states, each having contact with the
transaction, have each adopted the Act, the jurisdictional test becomes the last
known address of the owner. Accordingly, if the holder is within the jurisdiction
of the state of last known address, that state takes custody of the unclaimed funds
regardless of the domicile of the holder. To illustrate, if a corporation is domi-
ciled in state A but does business in both state A and state B, and if it owes
dividends to a person whose last known address is in state B, then without the
benefit of Section 10 both states A and B could demand custody of the unclaimed
dividends—state A on the basis of corporate domicile, and state B on the basis of
the last known address of the person entitled. However, if section 10 is adopted
in both states, the state of domicile of the corporation would relinquish custody
because (1) the last known address of the owner is in state B, (2) the holder is
subject to the jurisdiction of state B, (3) the dividends are claimed as abandoned
property by state B, and (4) the laws of state B contain the reciprocal provision.

Thus the reciprocal provision serves to avoid the problems of multiple liability
and the “race of diligence” made possible by the decisions in Connecticut Mutual
Insurance Co. v. Moore, 333 US. 541, 92 L. Ed. 863 (1946) and Standard Oil Co.
v. New Jersey, 341 US. 428, 95 L. Ed. 1078 (1951). These problems are surely
going to arise when two or more states claim the property under their respective
unclaimed property statutes if no such reciprocity provision is available.

It should be noted that section 10 does not apply to unclaimed property cov-
ered by section 3 (insurance companies), section 4 (public utilities), and section
8 (property held by state courts and public officers) for the reason that in each of
these instances practical considerations have resulted in limiting the jurisdiction
in such manner as to preclude the possibility of multiple state jurisdiction.

1 Section 11. [Report of Abandoned Property.]

2 (a) Every person holding funds or other property, tangible or
3 intangible, presumed abandoned under this Act shall report to the
4 [State Treasurer] with respect to the property as hereinafter
5 provided.
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(b) The report shall be verified and shall include:

(1) except with respect to traveler’s checks and money orders,
the name, if known, and last known address, if any, of each
person appearing from the records of the holder to be the owner
of any property of the value of [$3.00] or more presumed
abandoned under this Act;

(2) in case of unclaimed funds of life insurance corporations,
the full name of the insured or annuitant and his last known ad-
dress according to the life insurance corporation’s records;

(3) the nature and identifying number, if any, or description
of the property and the amount appearing from the records to be
due, except that items of value under [$3.00] each may be re-
ported in aggregate;

(4) the date when the property became payable, demand-
able, or returnable, and the date of the last transaction with the
owner with respect to the property; and

(5) other information which the [State Treasurer] prescribes
by rule as necessary for the administration of this Act.

(c) If the person holding property presumed abandoned is a
successor to other persons who previously held the property for
the owner, or if the holder has changed his name while holding
the property, he shall file with his report all prior known names
and addresses of each holder of the property.

(d) The report shall be filed before November 1 of each year as
of June 30 next preceding, but the report of life insurance corpora-
tions shall be filed before May 1 of each year as of December 31
next preceding. The [State Treasurer] may postpone the reporting
date upon written request by any person required to file a report.

(e) If the holder of property presumed abandoned under this
Act knows the whereabouts of the owner and if the owner’s claim
has not been barred by the statute of limitations, the holder shall,
before filing the annual report, communicate with the owner and
take necessary steps to prevent abandonment from being pre-
sumed. The holder shall exercise due diligence to ascertain the
whereabouts of the owner.

(f) Verification, if made by a partnership, shall be executed by
a partner; if made by an unincorporated association or private
corporation, by an officer; and if made by a public corporation, by
its chief fiscal officer.

(g) The initial report filed under this Act shall include all items
of property that would have been presumed abandoned if this Act
had been in effect during the 10 year period preceding its effective
date.
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SectioN 12. [Notice and Publication of Lists of Abandoned
Property.]

(a) Within [120] days from the filing of the report required by
section 11, the [State Treasurer] shall cause notice to be published
at least once each week for 2 successive weeks in an English
language newspaper of general circulation in the county in this
state in which is located the last known address of any person to
be named in the notice. If no address is listed or if the address is
outside this state, the notice shall be published in the county in
which the holder of the abandoned property has his principal place
of business within this state.

(b) The published notice shall be entitled ‘“Notice of Names of
Persons Appearing to be Owners of Abandoned Property,” and
shall contain:

(1) the names in alphabetical order and last known ad-
dresses, if any, of persons listed in the report and entitled to
notice within the county as hereinbefore specified.

(2) a statement that information concerning the amount or
description of the property and the name and address of the
holder may be obtained by any persons possessing an interest in
the property by addressing an inquiry to the [State Treasurer].

(3) a statement that if proof of claim is not presented by the
owner to the holder and if the owner’s right to receive the prop-
erty is not established to the holder’s satisfaction within [65]
days from the date of the second published notice, the abandoned
property will be placed not later than [85] days after such pub-
lication date in the custody of the [State Treasurer] to whom all
further claims must thereafter be directed.

(¢) The [State Treasurer] is not required to publish in such
notice any item of less than [$25.00] unless he deems such publi-
cation to be in the public interest.

(d) Within [120] days from the receipt of the report required
by section 11, the [State Treasurer] shall mail a notice to each
person having an address listed therein who appears to be entitled
to property of the value of [$25.00] or more presumed abandoned
under this Act.

(e) The mailed notice shall contain:

(1) a statement that, according to a report filed with the
[State Treasurer], property is being held to which the addressee
appears entitled.

(2) the name and address of the person holding the property
and any necessary information regarding changes of name and
address of the holder.

(3) a statement that, if satisfactory proof of claim is not
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45 presented by the owner to the holder by the date specified in the
46 published notice, the property will be placed in the custody of the
47 [State Treasurer] to whom all further claims must be directed.
48 (f) This section is not applicable to sums payable on traveler’s
49 checks or money orders presumed abandoned under section 2.

CoMMENT

Every effort is made in the Uniform Aect to minimize the expense of adminis-
tration. Not only is there the provision in section 11 which permits aggregate
reporting of claims under $3.00 in amount, but section 12 gives the State Treasurer
authority to eliminate from the published notices any item of less than $25 unless
he deems such publication to be in the public interest. And finally, notice need
not be sent by mail to any person who is entitled to property of the value of less
than $25. Furthermore, it should be noted that the notice published in any county
will include only the names and addresses of the persons who are “entitled to
notice within the county.” In other words, it is not necessary to go to the expense
of listing the names of all persons appearing entitled in each of the counties
involved.

Sections 11 and 12 of the 1954 Act are amended to exclude traveler’s checks
and money orders from the requirements for a report and a list because of the
inability of the issuer to know who the holder is in most cases.

SectioNn 13. [Payment or Delivery of Abandoned Property.]
Every person who has filed a report under section 11, within
[20] days after the time specified in section 12 for claiming
the property from the holder, or in the case of sums payable
on traveler’s checks or money orders presumed abandonzd under
section 2 within [20] days after the filing of the report, shall
pay or deliver to the [State Treasurerl all abandoned property
specified in this report, except that, if the owner establishes his
right to receive the abandoned property to the satisfaction of the
10 holder within the time specified in section 12, or if it appears that
11 for some other reason the presumption of abandonment is errone-
12 ous, the holder need not pay or deliver the property, which will
13 no longer be presumed abandoned, to the [State Treasurer], but
14 in lieu thereof shall file a verified written explanation of the proof
15 of claim or of the error in the presumption of abandonment.
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This section of the 1954 Act is amended so that the obligation to pay in the
case of traveler’s checks or money orders is not tied to publication of the list
but rather to the filing of the appropriate type of report.

1  Section 14. [Relief from Liability by Payment or Delivery.]
2 Upon the payment or delivery of abandoned property to the [State
3 Treasurer], the state shall assume custody and shall be responsible
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4 for the safekeeping thereof. Any person who pays or delivers

5 abandoned property to the [State Treasurer] under this Act is

6 relieved of all liability to the extent of the value of the property

7 so paid or delivered for any claim which then exists or which

8 thereafter may arise or be made in respect to the property. Any
9 holder who has paid moneys to the [State Treasurer] pursuant to
10 this Act may make payment to any person appearing to such
11 holder to be entitled thereto, and upon proof of such payment and
12 proof that the payee was entitled thereto, the [State Treasurer]
13 shall forthwith reimburse the holder for the payment.

Section 15. [Income Accruing After Payment or Delivery.]
When property is paid or delivered to the [State Treasurer]
under this Act, the owner is not entitled to receive income or other
increments accruing thereafter.
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SectioN 16. [Periods of Limitation Not a Bar.] The expiration
of any period of time specified by statute or court order, during
which an action or proceeding may be commenced or enforced to
obtain payment of a claim for money or recovery of property, shall
not prevent the money or property from being presumed aban-
doned property, nor affect any duty to file a report required by
this Act or to pay or deliver abandoned property to the [State
Treasurer].
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Section 16 treats unclaimed property as subject to the Act even though the
period of limitations has run prior to date of presumed abandonment. A special
problem is presented that warrants careful consideration in relation to the local
law in each state adopting the Uniform Act. The following brief statement of the
authorities will be of service.

The Supreme Court has held that, where, under the local law as interpreted by
the courts, title to real or personal property has not “vested,” the 14th Amendment
is not violated by legislation revising a cause of action already barred by the
running of the statute of limitations. Campbell v. Holt, 115 US. 620, 29 L. Ed.
483 (1885); Chase Securities Corp. v. Donaldson, 325 US. 304, 89 L. Ed. 1628
(1944). However, there are a number of courts which have held that the defense
of the statute of limitations creates a vested right and in that case it cannot be
taken away by statute. See cases collected in notes entitled Power of Legislature
to Revive a Right of Action Barred by Limitation, 36 AL.R. 1316 (1924); 133
ALR. 384 (1940). Comment, Developments in the Law, Statutes of Limitations,
63 Harv. L. Rev. 1177, 1178-1190 (1950).

Illustrative of the problem is Standard Oil Co. v. New Jersey, 5 N.J. 281 (1950),
in which case the defendant raised the defense of the bar of limitations against
an action of escheat brought by the state under its general unclaimed property
law. The property involved consisted of unpaid stock dividends, shares of stock,
unpaid wages, money withheld from wages toward purchase of liberty bonds,
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money held to pay checks issued by the corporation, and money owing on un-
cashed bond coupons. The court stated that:

“The principle is imbedded in our jurisprudence that where a right of action
has become barred under existing law, the statutory defense constitutes a
vested right which is proof against legislative impairment.”

Under the doctrine of escheat, the court said, the state merely succeeds to the
rights of the owner. If such rights have been barred by the statute of limitations,
the state has no derivative right because the owner has no right. Thus, the court
concluded the state had no right to unpaid wages, money owing on checks, and
the money payable on the bond coupons. However, the court decided otherwise
as to dividends on stock and money withheld from wages for purchase of bonds,
for these, the court said, were in the nature of a trust against which the statute
of limitations did not run. Thus the state was enabled to escheat these items.

The New Jersey Legislature has taken action to avoid this decision by revising
its escheat law to provide that cash, dividends, interest, and wages owed by a
corporation shall be presumed abandoned and delivered to the custody of the
state after being unclaimed for five years, instead of the previous period of
fourteen years. The new period is shorter than the period of limitations. N.J.
Stat., Sec. 2A:37-29 (1951). After two years of custody, the property is escheated
to the state. Thus, the statute of limitations with a period exceeding five years
will be no defense to an action against a corporation to escheat these items of
property.

Each state, in considering the adoption of the Uniform Act, must investigate
its own law on the subject to determine whether the bar of the statute of limita-
tions can be lifted. Oklahoma, for instance, appears to have a constitutional pro-
hibition against reviving a cause of action barred by the statute of limitations.
Mines v. Hogan, 79 Okla. 233, 192 Pac. 811 (1920). If the law of vesting is in
accord with that of New Jersey, the solution used by that state may well be
desired. Of course, in determining the question of policy, any state may conclude
to permit the statute of limitations to serve as a defense. Kentucky has so decided,
Ky. Rev. Stat. (1949), Sec. 393.110. In such case, the problem is eliminated by
the holder becoming entitled to the property.

Finally, it should be noted that, in connection with many types of abandoned
property, the statute does not run during the period of inactivity which gives rise
to the presumption of abandonment. Thus where the claim is against a fiduciary,
as with some of the items involved in Standard Oil Co. v. New Jersey, supra, or
if “demand” is a condition of the owners’ right to sue, as in the case of utility
deposits and certificates of deposit in banks (see the Uniform Commercial Code,
Sec. 3-108(2): “A cause of action on a certificate of deposit does not accrue until
demand. . . .”), the problem of removing the bar of the statyte will not arise.
(See also Comment, Developments in the Law, Statutes of Limitations, supra,
pp. 1200 et seq., for general discussion of when the statute begins to run.) In case
of insurance policies, the obligation of the company is generally conditioned upon
the submission of proof of death or other contingency. Thus it would seem the
statute would not begin to run until such proof was submitted. Bank deposits
fall into a similar category. Thus it may well be that the bulk of abandoned
property falls outside the scope of the statute of limitations problem.

Finally, in connection with the removal of the bar of the statute of limitations,
attention must be given to the fact that in connection with certain classes of
business transactions, for example, so-called “nominee dividends” in brokers’ ac-
counts, reliance may have been placed upon the bar of the statute of limitations
and the holder of unclaimed property may have made distribution or otherwise
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utilized it in some manner which would result in severe prejudice if the bar of the
statute were later removed for the purposes of the unclaimed property law. In
such instances it may prove necessary to include an exception, either in this sec-
tion or elsewhere in the Act avoiding hardship by precluding the arising of pre-
sumption of abandonment in such cases.

Section 17. [Sale of Abandoned Property.]

(a) All abandoned property other than money delivered to the
[State Treasurer] under this Act shall within one year after the
delivery be sold by him to the highest bidder at public sale in
whatever city in the state affords in his judgment the most favor-
able market for the property involved. The [State Treasurer]
may decline the highest bid and reoffer the property for sale if he
considers the price bid insufficient. He need not offer any property
for sale if, in his opinion, the probable cost of sale exceeds the
10 value of the property.

11 (b) Any sale held under this section shall be preceded by a
12 single publication of notice thereof, at least [3] weeks in advance
13 of sale in an English language newspaper of general circulation in
14 the county where the property is to be sold.

15 (¢) The purchaser at any sale conducted by the [State Treas-
16 urer] pursuant to this Act shall receive title to the property pur-
17 chased, free from all claims of the owner or prior holder thereof
18 and of all persons claiming through or under them. The [State
19 Treasurer] shall execute all documents necessary to complete the
20 transfer of title.
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Because of the considerable number of events involved it may prove helpful to
summarize the “time-table” for the disposition of unclaimed property. The steps
are as follows:

(1) Filing of report by holder, before November 1, except that insurance com-
panies file before May 1, Section 11(d).

(2) Publishing notice, 120 days after filing of report, Section 12(a). (Not appli-
cable to traveler’s checks or money orders.)

(8) Mailing notice, 120 days after filing of report, Section 12(d). (Not applicable
to traveler’s checks or money orders.)

(4) Period for owner claiming from holder, 65 days from the date of the second
published notice, Section 12(b) (3). (Not applicable to traveler’s checks or money
orders.)

(5) Delivery by holder to State Treasurer, 20 days after expiration of period
for claiming from holder, 85 days after date of the second published notice; for
traveler’s checks or money orders, 20 days after filing of report, Section 13.

(6) Sale by state, within one year after delivery, Section 17.

It should be noted that most of the time-table dates are bracketed, and hence
they may be adjusted by any adopting state to the convenience of its own business
and administrative practices.

19

App. 704



O 00 =3O Ot W =

O © 00~ Ot ix Wi =

et

o r B BT NI JURN

SectioN 18. [Deposit of Funds.]

(a) All funds received under this Act, including the proceeds
from the sale of abandoned property under section 17, shall forth-
with be deposited by the [State Treasurer] in the [general funds]
of the state, [except that the [State Treasurer] shall retain in a
separate trust fund an amount not exceeding [$25,000] from which
he shall make prompt payment of claims duly allowed by him as
hereinafter provided]. Before making the deposit he shall record
the name and last known address of each person appearing from
the holders’ reports to be entitled to the abandoned property and
of the name and last known address of each insured person or
annuitant, and with respect to each policy or contract listed in the
report of a life insurance corporation, its number, the name of the
corporation, and the amount due. The record shall be available
for public inspection at all reasonable business hours.

[(b) Before making any deposit to the credit of the [general
funds], the [State Treasurer] may deduct: (1) any costs in con-
nection with sale of abandoned property, (2) any costs of mailing
and publication in connection with any abandoned property, and
(3) reasonable service charges.]

SecrioN 19. [Claim for Abandoned Property Paid or Delivered.]
Any person claiming an interest in any property delivered to the
state under this Act may file g claim thereto or to the pro-
ceeds from the sale thereof on the form prescribed by the [State
Treasurer].

Section 20. [Determination of Claims.]

(a) The [State Treasurer] shall consider any claim filed under
this Act and may hold a hearing and receive evidence concerning it.
If a hearing is held, he shall prepare a finding and a decision in
writing on each claim filed, stating the substance of any evidence
heard by him and the reasons for his decision. The decision shall
be a public record.

(b) [If the claim is allowed, the [State Treasurer] shall make
payment forthwith.] The claim shall be paid without deduction for
costs of notices or sale or for service charges.

[SEcTioN 21. [Judicial Action upon Determinations.] Any per-
son aggrieved by a decision of the [State Treasurer] or as to whose
claim the [State Treasurer] has failed to act within [90] days
after the filing of the claim, may commence an action in the [dis-
trict] [circuit] court to establish his claim. The proceeding shall
be brought within [90] days after the decision of the [State Treas-

20
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urer] or within [180] days from the filing of the claim if the [State
Treasurer] fails to act. The action shall be tried de nove without

a jury.]

Secrion 22. [Election to Take Payment or Delivery.] The
[State Treasurer], after receiving reports of property deemed
abandoned pursuant to this Act, may decline to receive any prop-
erty reported which he deems to have a value less than the cost
of giving notice and holding sale, or he may, if he deems it desir-
able because of the small sum involved, postpone taking possession
until a sufficient sum accumulates. Unless the holder of the
property is notified to the contrary within [120] days after filing
the report required under section 11, the [State Treasurer] shall be
deemed to have elected to receive the custody of the property.

SectioN 23. [Ezamination of Records.] The [State Treasurer]
may at reasonable times and upon reasonable notice examine the
records of any person if he has reason to believe that such person
has failed to report property that should have been reported pur-
suant to this Act.

Secrion 24. [Proceeding to Compel Delivery of Abandoned
Property.] If any person refuses to deliver property to the [State
Treasurer] as required under this Act, he shall bring an action in a
court of appropriate jurisdiction to enforce such delivery.

SectioN 25. [Penalties.]

(a) Any person who wilfully fails to render any report or per-
form other duties required under this Act, shall be punished by a
fine of [$...... ] for each day such report is withheld, but not
more than [§...... ].

(b) Any person who wilfully refuses to pay or deliver abandoned
property to the [State Treasurer] as required under this Act shall
be punished by a fine of not less than [$...... ] nor more than
[$...... ], or imprisonment for not more than [...... ] months,
or both, in the discretion of the court.

SectioN 26. [Rules and Regulations.] The [State Treasurer] is
hereby authorized to make necessary rules and regulations to carry
out the provisions of this Act.

SectioN 27. [Effect of Laws of Other States.] This Act shall not
apply to any property that has been presumed abandoned or
escheated under the laws of another state prior to the effective
date of this Act.

21
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SecrioN 28. [Severability.] If any provision of this Act or the
application thereof to any person or circumstances is held invalid,
the invalidity shall not affect other provisions or applications of
the Act which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.

SectioN 29. [Uniformity of Interpretation.] This Act shall be
so construed as to effectuate its general purpose to make uniform
the law of those states which enact it.

SectioN 30. [Short T'itle.] This Act may be cited as the Uniform
Disposition of Unclaimed Property Act.

SectioN 31. [Repeal.] [The following acts and parts of acts are
hereby repealed:

(a)

(b)

(c) ]

SectioN 32. [Time of Taking Effect.] This act shall take effect

22
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UNIFORM UNCLAIMED PROPERTY ACT
1981 ACT
The Committee that acted for the National Conference of
Commissioners on Uniform State Laws in preparing the Uniform
Unclaimed Property Act was as follows:

Howard T. Rosen, Gateway I, Newark, NJ 07102, Chairman

Sandra Day, Suite 100, Legislative Services Wing, State
Capitol, Phoenix, AZ 85007

Andrew W. McThenia, Jr., Washington and Lee University,
School of Law, Lewis Hall, Lexington, VA 24450, Reporter

Charles O. Ragan, Jr., Suite 610, First Tennessee Bank
Building, Chattanooga, TN 37402

William A. Robinson, 2920 Military Road, N.W., Washington,
DC 20015

Howard J. Swibel, Suite 5800, 200 East Randolph Drive,
Chicago, IL 60601

Charles M. Welling, 900 Law Building, Charlotte, NC 28202

David J. Epstein, Suite 2060, Two Century Plaza, 2049
Century Park East, Los Angeles, CA 90067, Reporter

John C. Deacon, P.O. Box 1245, Jonesboro, AR 72401,
President (Member Ex Officio)

M. King Hill, Jr., Sixth Floor, 100 Light Street, Baltimore,
MD 21202, Chairman, Executive Committee (Member Ex Officio)

William J. Pierce, University of Michigan, School of Law,
Ann Arbor, MI 48109, Executive Director

Edward I. Cutler, P.0O. Box 3239, Tampa, FL 33601, Chairman,
Division H (Member Ex Officio)

Review Committee

C. Ben Dutton, 710 Guaranty Building, Indianapolis, IN
46204, Chairman

Robert E. Sullivan, Legal Department, 40 East Broadway,
Butte, MT 59701

Advisors to Special Committee on Uniform Unclaimed Property Act
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Gary Bosco, American Bankers Association
Joy Cherian, American Council of Life Insurance
Earl J. Grimm, American Society of Corporate Secretaries

John T. Higginbotham, American Bar Association, Section of
Taxation

Jim Lord, National Association of Unclaimed Property
Administrators

Thomas E. Montgomery, American Bar Association

Stephen P. Norman, Issuers of Money Orders and Travelers
Checks

William Roche, Edison Electric Institute
William M. Tartikoff, Investment Company Institute

Donald H. Weeks, United States League of Savings
Associations

Why Change is Needed

Thirty-one states and the District of Columbia have enacted
either the original 1954 version of the Uniform Disposition of
Unclaimed Property Act, or the 1966 revision of that Act. Of the
remaining 19 states, all but 2 have some form of escheat or
abandoned property legislation. The 1954 Uniform Act was drafted
as a response to conflicting legislation among the various states
and in response to a series of Supreme Court decisions in the
late 1940's and early 1950's. The 1954 and 1966 Acts served well
as evidenced by their numerous adoptions. However, the era of
stability was ended with the decision in Texas v. New Jersey, 379
U.S. 674 (1965). That decision established a set of priorities
for claimant states which were, in some instances, inconsistent
with those established by the Uniform Act. A few states which
previously had enacted the Uniform Act have changed their
legislation to reflect the holding in Texas v. New Jersey.

In the last decade states have become increasingly aware of
the opportunities for collecting and returning to their residents
unclaimed money and using the "windfall" unreturned funds as
general fund receipts for the benefit of citizens of the state.
Accordingly several states have sought to enforce their unclaimed

property laws with enhanced vigor. They have found, however,
that obtaining compliance with the law has been extremely
difficult. 1In some instances the uncertain status of unclaimed

property statutes in the wake of Texas v. New Jersey accounts for
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the high degree of noncompliance; many holders feel they do not
know what is required of them. In addition the enforcement
provisions of the Uniform Act are inadequate and have not served
to encourage compliance with the Act.

The Uniform Act served its time. However, to conform the
Uniform Act expressly to the Supreme Court ruling in Texas v. New
Jersey a comprehensive revision is desirable.

The Impact of Texas v. New Jersey

The 1954 and 1966 Uniform Acts basically tied the enacting
state's claim to abandoned property to the ability of that
state's courts to assert personal jurisdiction over the holder.
The basic jurisdictional test of Sections 2, 4, 5, 6, 7, 8 and 9
for a presumption of abandonment bears a direct relationship to
events taking place within the state. The thrust of this
"contacts" test generally is to allow any state with jurisdiction
over the holder, i.e., the debtor, to take unclaimed property.

In recognition of the potential for conflict among jurisdictions
over the application of a contacts test, the Uniform Act
contained a reciprocity clause in Section 10. Section 10 allowed
another state to claim abandoned property if the last known
address of the claimant was in that state and if other states
with contacts would forego their claims. The success of this
clause was dependent upon uniform enactment by competing states.
However, this was never forthcoming, and the assertion of
competing claims by states continued.

The Supreme Court decisions leading up to Texas v. New
Jersey did little to clarify the law. The state of residence of
the creditor could claim, Connecticut Mutual Life Insurance V.
Moore, 333 U.S. 541 (1948), and the state of the holder's
domicile could likewise escheat, Standard 0il Co. v. New Jersey,
347 U.S. 428 (1951).

Standard 0Oil also held that it was a denial of due process
for more than one state to escheat the same property. This rule
created a race of diligence among the states. In Western Union
Telegraph Co. v. Pennsylvania, 368 U.S. 71 (1962), however, the
court told the most diligent state (Pennsylvania) that it had to
assure Western Union that no other state would claim the
property. In Western Union, Pennsylvania sought to escheat
uncashed money orders and drafts which were held by Western Union
and unclaimed by either the senders or the payees. The court
held that Western Union should not be embroiled in a race of
diligence among New York, Pennsylvania and other states. The
Supreme Court's opinion in effect admonished the states mutually
to resolve which state was entitled to claim abandoned property
or, absent agreement, to present their conflicting claims to the
only judicial forum in which they could be resolved, the Supreme
Court. Thus any state facing an actual or potential dispute by a
sister state was forced to bring an original action in the
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Supreme Court for a declaration of its rights before it could
take the property. This was the condition of the law when the
Supreme Court decided Texas v. New Jersey.'

'While the court in Texas v. New Jersey set down rules applying
to both escheat statutes and custodial type unclaimed property
statutes (such as the Uniform Act), all but a few of the states
have laws which are custodial and allow the lawful owner to claim
the property at any time.

The problem in Texas v. New Jersey was which of several
states was entitled to escheat intangible property consisting of
debts owed by Sun 0il Company and left unclaimed by creditors.
Four rules were proposed:

1. that the funds should go to the state having the most
significant "contacts" with the debt;

2. that the funds should go to the state of the debtor
company's incorporation;

3. that the funds should be paid to the state in which the
company has its principal place of business; and

4. that the funds should be paid to the state of the
creditor's last known address as shown by the debtor's books and
records.

Rule 4 was adopted by the Supreme Court as a "simple and
easy" standard to follow. The court pointed out that this rule
tended to "distribute escheats among the states in proportion of
the commercial activities of their residents". In addition to
the holding that the state of the creditor's last known address
is entitled to escheat or custodially claim the property owed to
the creditor, the court held that, if the creditor's address does
not appear on the debtor's books or is in a state that does not
provide for the escheat of intangibles, then the state of the
debtor's incorporation may take custody of the property until
some other state comes forward with proof that it has a superior
right to escheat or take custody.

The Texas v. New Jersev rule makes the Uniform Act
inadequate because the Uniform Act is based on the claimant
state's ability to assert jurisdiction over the holder. Under
Texas v. New Jersey a Uniform Act state may not claim certain
property held by persons subject to its jurisdiction (which the
Uniform Act covers) but can assert custody to property held by
persons not subject to its jurisdiction (which the Uniform Act
does not cover).

A simple hypothetical illustrates the problem of meshing the
rule of Texas v. New Jersey with the Uniform Act. Assume a
corporate holder, incorporated in State A, holding unclaimed
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property (an uncashed dividend check) belonging to a claimant

whose last known address was in State B. The holder does not do
business in State B. Under the Texas v. New Jersey rule, State B
is the first priority claimant. However, since the holder does

not do business there the Uniform Act would not authorize State B
to assert a claim to the property. State A, if it had enacted
the Uniform Act, could claim the property under its abandoned
property law in accordance with the second priority rule of Texas
v. New Jersey; however, that frustrates the goal of equitable
distribution of unclaimed property among creditor states.

Why Uniformity is Necessary

The 1954 and 1966 Uniform Acts responded to the need for
symmetry in the law for the benefit of persons doing business in
more than one state. Widespread enactment of the Uniform Act by
the States indicates their recognition of the need for
uniformity.

Since the 1954 and 1966 Acts are inconsistent with Texas v.
New Jersey and other cases, the Conference, after receiving the
report of a Study Committee, decided to revise the Uniform Act
once again.

What the Act Does to Conform With Texas v. New Jersey

Section 3 of the Act provides a statutory response which is
consistent with the Court's pronouncement in Texas v. New Jersey.
Basically, the Act provides that unclaimed intangible property is
payable to the state of last known address of the owner. 1In
those instances in which that information is unknown or the state
of the owner's last known address does not assert a claim to the
property, it is payable to the state of the holder's domicile.

There are other sections which shore up this scheme of
priority, some of which are necessitated by the Texas v. New
Jersey decision and some of which merely represent a statutory
enactment of existing practices among states. One issue which
has been raised by academic commentators concerns the reporting
requirements of abandoned property legislation in light of the
priority rules among claimant states enunciated by Texas v. New
Jersey. Because the Texas v. New Jersey decision authorizes a
state to claim abandoned property even though it cannot assert
personal jurisdiction over the holder, the question has arisen as
to whether a claimant state in that instance has the power to
compel reporting from a holder to ascertain the existence of its
claim. That is an important consideration, for the right given
to the state of last known address by Texas v. New Jersey is a
hollow one if the state is without sufficient information to
assert its claim to abandoned property.’

* Texas v. New Jersey did not decide whether the state which is
entitled to the first priority claim can compel reporting by a
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foreign corporation. The issue was neither briefed nor argued in
the case; however footnote 8 of the decision implies that such a
legislative power exists. The right given to creditor states
would be meaningless without the remedy of compelling reports.

The state acts as a conservator of the lost owner's property
and the Act is akin to a succession statute.’ The Texas v. New
Jersey rule, as the Supreme Court noted, is a variation of the
common law concept of mobilia sequunter personam, according to
which the law of the state of domicile of the intestate owner
determines the right of succession to personal property. The
state in which the owner last resided is a rough indicator of
domicile, and that state is entitled to provide by legislation
for succession. The state of last known address, succeeding to
the right of the owner, is entitled to compel a holder to
disclose the existence of property which belongs to the owner in
the same manner that a conservator of an estate of an incompetent
or the administrator of the estate of a missing person or
decedent can compel the holder of that person's property to
account for it.? That the state may not be able to assert its
claim in its own courts, but would be required to use the courts
of another jurisdiction, is not determinative of its power to act
as a custodian.’ Hence the suggestion that corporate holders not
"doing business" in a state might escape their obligation to pay
unclaimed property owing to persons with last known addresses in
that state is incorrect.?’

> The Court's decision in Connecticut Mutual Life Insurance Co.

v. Moore, 333 U.S. 541, 546-47 (1947), described the state as a
"conservator" when claiming property under a custodial unclaimed
property law. The Court in Standard 0Oil Co. v. New Jersey, 347
U.S. 428, 437 (1951), characterized the Moore case as involving a
"conservation statute".

‘As the United States Supreme Court noted in upholding the
constitutionality of the Massachusetts custodial unclaimed
property laws: "[i]f the facts warrant it, a legal
representative can be appointed at any time with all the rights
incident to such appointment, including that of withdrawing the
funds and holding them for the true owner when he shall establish
his claim."™ Provident Institution for Savings v. Malone, 221
U.S. 660, 666 (1911).

> In this connection, see Commonwealth of Pennsylvania v.
Kervick, 60 N.J. 289, 288 A.2d 289 (1972) (Pennsylvania held
entitled to sue in New Jersey state courts for property owing to
Pennsylvania residents.)

® "Doing business", for purposes of service of process is limited
only by the Fourteenth Amendment of the United States
Constitution. On the other hand, jurisdiction to regulate a
foreign corporation in a substantive fashion must run the
gauntlet of the Commerce Clause, the Equal Protection Clause, and
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the Impairment of Contracts Clause as well as the Due Process
Clause. (See Miller Bros. Co. v. Maryland, 347 U.S. 340 (1954)
(a Delaware business is not required to collect a sales tax from
Maryland purchasers even though it makes some deliveries in
Maryland)) .

The Supreme Court's failure to expressly mandate a reporting
requirement in Texas v. New Jersey does not appear significant.
Holders rarely raise a defense of failure to "do business" in

response to a request for reporting. In any event many major
holders are subject to the regulatory jurisdiction of most
states. Even in those instances in which a holder is not subject

to the regulatory jurisdiction of a state, the claimant state can
nevertheless require reporting under this succession analysis.

Other Changes in the Act

In recent years the National Association of Unclaimed
Property Administrators has become an active group. There is
growing cooperation among member states to exchange information.
Several states have joined together to conduct joint
investigations of holders. States also have agreed that they
will collect property for each other from holders, and they
regularly exchange property. This Act seeks to encourage further
cooperation among the states by authorizing such joint agreements
and by authorizing the adoption of uniform reporting forms. See
Section 33. Neither the existing agreements among states nor the
agreements envisioned under Section 33 require the consent of
Congress under the Compact Clause of the Constitution, Art. I, §
10, cl. 3. The Supreme Court has held that the Compact Clause is
limited to combinations or agreements that tend to increase the
political power of the states to such an extent that it
interferes with the supremacy of the United States. United
States Steel v. Multi-State Comm., 434 U.S. 452 (1978).

The 1966 Act provided a presumption of abandonment of
unclaimed dividend or interest checks but arguably did not cover
the underlying ownership interest represented by issued and
outstanding securities certificates. 1In recent years several
states have amended their statutes to authorize taking of this
property and indications are that the trend is likely to
continue. California, Florida, Indiana, Maine, Massachusetts,
Montana, Rhode Island and Virginia have statutes with such
provisions and other states are known to be considering similar

proposals. The new Act specifically covers securities even
though they are not in the possession of the issuer. See Section
10.

Two major concerns have been expressed with the concept of
presuming abandonment of underlying shares of stock or principal
amounts of debt securities where the dividends or interest
payments have been unclaimed. First, under what circumstances 1is
it proper to presume abandonment and, second, what are the rights
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of the various parties when the conditions precedent to
abandonment have occurred? As to the first question, Section 10
of the Act requires that there must be the passage of at least 7
years after the failure of an entitled person to claim or inquire
about a dividend, interest payment, or other distribution and
also the payment of at least 7 dividends, interest sums, or other
distributions during such period which remain unclaimed.

As to the rights of the parties under the Act, the
Administrator is entitled to have duplicate certificates issued
in the state's name. The issuer of the duplicate certificate is
relieved of all liability respecting the property delivered
(Section 19) and is protected against claims by virtue of the
administrator's duty to defend on behalf of the issuer and to
indemnify that party against any liability on account of such
claims (Section 20).

Under the Act, the administrator may require any person who
has not filed a report to file a verified statement that he has
or has not any unclaimed and reportable property (Section 30).
The administrator has a right to audit records not limited to
cases where there is reason to believe a person is not complying
with the Act (Section 30).

In keeping with the Act's focus on the last known address of
an owner as vesting a state with a priority claim to property,
the revision requires a holder who has a record of the last known
address to retain it for 10 years after the property becomes
reportable (Section 31).

The Act reflects a tendency among state legislatures in
recent years to reduce dormancy periods. The current high
inflation rate exacts a severe penalty from one who holds money
or its equivalent for extended periods; an inference of loss or
abandonment may be drawn more quickly than in 1966 when the value
of money was more stable. The general rule of presumed
abandonment is 5 years (Section 2) as compared with 7 years in
the 1966 Act. A one year dormancy period is provided for
unclaimed wages (Section 15), utility deposits (Section 8),
refunds due from utilities (Section 9), and property held by
courts and government agencies (Section 13).

Another set of problems addressed in the revision has to do
with service charges imposed on abandoned property. Experience
has shown that service charges levied against outstanding items
such as money orders and cashier's checks as well as inactive and
dormant checking and savings accounts have completely wiped out
otherwise reportable property. Sections 5(b) and 6(c) of this
revision codify the case law which has limited these charges.

The 1966 Act did not address the small but active heir

finder's industry; that is, those businesses which pursuant to
contract attempt to locate owners of abandoned property. Some
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state statutes have placed limits on the role of heir finders
from the time property becomes reportable until a specified time
after it has been turned over to the state. Section 35 of the
new Act prohibits heir finder activity during a two-year period
after payment or delivery to the state.

UNCLAIMED PROPERTY (1981 ACT)

TABLE OF COMPARATIVE SECTIONS

Showing Sections of the Uniform Unclaimed Property Act
(1981) and the 1966 Uniform Disposition of Unclaimed Property
Act.

Uniform Unclaimed Property Act 1966 Uniform Act
Section 1

[Definitions and Use of Terms.] Section 1
Section 2
[Property Presumed Abandoned; General Rule.] Section 9

Section 3
[General Rules for Taking Custody of Intangible Unclaimed

Property.] No comparable section
Section 4
[Travelers Checks and Money Orders.] Section 2

Section 5
[Checks, Drafts and Similar Instruments Issued or Certified

by Banking and Financial Organizations.] Section 2

Section 6

[Bank Deposits and Funds in Financial Organizations.] Section 2
Section 7

[Funds Owing Under Life Insurance Policies.] Section 3

Section 8

[Deposits Held by Utilities.] Section 4

Section 9

[Refunds Held by Business Associations.] Section 4

Section 10

[Stock and Other Intangible Interests in Business Associations.]
Section 5

Section 11

[Property of Business Associations Held in Course of
Dissolution.] Section ©

Section 12

[Property Held by Agents and Fiduciaries.] Section 7
Section 13

[Property Held by Courts and Public Agencies.] Section 8
Section 14

[Gift Certificates and Credit Memos.] Section 9

Section 15

[Wages. ] Section 9

Section 16
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[Contents of Safe Deposit Box or Other Safekeeping Repository.]
Section 2 (d)

Section 17

[Report of Abandoned Property.] Section 11

Section 18

[Notice and Publication of Lists of Abandoned Property.]
Section 12

Section 19

[Payment or Delivery of Abandoned Property.] Section 13
Section 20

[Custody by State; Holder Relieved From Liability;
Reimbursement

of Holder Paying Claim; Reclaiming for Owner; Defense of
Holder;

Payment of Safe Deposit Box or Repository Charges.] Section 14
Section 21

[Crediting of Dividends, Interest or Increments to Owner's
Account.] No comparable section

Section 22

[Public Sale of Abandoned Property.] Section 17

Section 23

[Deposit of Funds.] Section 18

Section 24

[Filing of Claim With Administrator.] Sections 19 and 20
Section 25

[Claim of Another State to Recover Property; Procedure.] No
comparable section

Section 26

[Action to Establish Claim.] Section 21

Section 27

[Election to Take Payment or Delivery.] Section 22

Section 28

[Destruction or Disposition of Property Having Insubstantial
Commercial Value; Immunity from

Liability.] No comparable section

Section 29

[Periods of Limitation.] Section 16

Section 30

[Requests for Reports and Examination of Records.] Section 23
Section 31

[Retention of Records.] No comparable section

Section 32

[Enforcement. ] Section 24

Section 33

[Interstate Agreements and Cooperation; Joint and Reciprocal
Actions with Other States.] No comparable section

Section 34

[Interest and Penalties.] Section 25

Section 35

[Agreement to Locate Reported Property.] No comparable section
Section 36

[Foreign Transactions.] No comparable section

Section 37
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[Effect of New Provisions; Clarification of Application.] No
comparable section
Section 38

[Rules.] Section 26

Section 39

[Severability.] Section 28

Section 40

[Uniformity of Application and Construction.] Section 29
Section 41

[Short Title.] Section 30

Section 42

[Repeal.] Section 31

Section 43

[Time of Taking Effect.] Section 32
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UNCLAIMED PROPERTY (1981 ACT)

Section
1. [Definitions and Use of Terms.]
2. [Property Presumed Abandoned; General Rule.]

3. [General Rules for Taking Custody of Intangible Unclaimed
Property.]

4. [Travelers Checks and Money Orders.]

5. [Checks, Drafts and Similar Instruments Issued or Certified by
Banking and Financial Organizations.]

6. [Bank Deposits and Funds in Financial Organizations.]

7. [Funds Owing Under Life Insurance Policies.]

[
8. [Deposits Held by Utilities.]
[

9. [Refunds Held by Business Associations.]

10. [Stock and Other Intangible Interests in Business
Associations.]

11. [Property of Business Associations Held in Course of
Dissolution.]

12. [Property Held by Agents and Fiduciaries.]
13. [Property Held by Courts and Public Agencies.]
14. [Gift Certificates and Credit Memos.]

15. [Wages.]
16. [Contents of Safe Deposit Box or Other Safekeeping
Repository.]

17. [Report of Abandoned Property.]

18. [Notice and Publication of Lists of Abandoned Property.]
19. [Payment or Delivery of Abandoned Property.]

20. [Custody by State; Holder Relieved from Liability;

Reimbursement of Holder Paying Claim; Reclaiming for Owner;
Defense of Holder; Payment of Safe Deposit Box or Repository
Charges.]

21. [Crediting of Dividends, Interest, or Increments to Owner's
Account.]

22. [Public Sale of Abandoned Property.]

23. [Deposit of Funds.]

24. [Filing of Claim with Administrator.]

25. [Claim of Another State to Recover Property; Procedure. ]
[
(

26. [Action to Establish Claim.]

27. [Election to Take Payment or Delivery.]

28. [Destruction or Disposition of Property Having Insubstantial
Commercial Value; Immunity from Liability.]

29. [Periods of Limitation.]

30. [Requests for Reports and Examination of Records.]

31. [Retention of Records.]

32. [Enforcement.]

33. [Interstate Agreements and Cooperation; Joint and Reciprocal
Actions with Other States.]

34. [Interest and Penalties.]

35. [Agreement to Locate Reported Property.]

36. [Foreign Transactions.]

37. [Effect of New Provisions; Clarification of Application.]
38. [Rules.]

39. [Severability.]
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40. [Uniformity of Application and Construction.]
41. [Short Title.]

42 . [Repeal.]

43. [Time of Taking Effect.]

§ 1. [Definitions and Use of Terms].

As used in this Act, unless the context otherwise requires:
(1) "Administrator" means | 1.

(2) "Apparent owner" means the person whose name appears on
the records of the holder as the person entitled to property
held, issued, or owing by the holder.

(3) "Attorney general" means the chief legal officer of this
State.

(4) "Banking organization" means a bank, trust company,
savings bank, [industrial bank, land bank, safe deposit company, ]
private banker, or any organization defined by other law as a
bank or banking organization.

(5) "Business association" means a non-public corporation,
joint stock company, investment company, business trust,
partnership, or association for business purposes of 2 or more
individuals, whether or not for profit, including a banking
organization, financial organization, insurance company, Or
utility.

(6) "Domicile" means the state of incorporation of a
corporation and the state of the principal place of business of a
unincorporated person.

(7) "Financial organization" means a savings and loan
association, [cooperative bank,] building and loan association,
or credit union.

(8) "Holder" means a person, wherever organized or
domiciled, who is:

(i) in possession of property belonging to
another,

(1i) a trustee, or
(iii) indebted to another on an obligation.
(9) "Insurance company" means an association, corporation,
fraternal or mutual benefit organization, whether or not for
profit, which is engaged in providing insurance coverage,

including accident, burial, casualty, credit 1life, contract
performance, dental, fidelity, fire, health, hospitalization,
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illness, life (including endowments and annuities), malpractice,
marine, mortgage, surety, and wage protection insurance.

(10) "Intangible property" includes:

(i) monies, checks, drafts, deposits, interest,
dividends, and income;

(ii) credit balances, customer overpayments, gift
certificates, security deposits, refunds, credit memos,
unpaid wages, unused airline tickets, and unidentified
remittances;

(iii) stocks and other intangible ownership
interests in business associations;

(iv) monies deposited to redeem stocks, bonds,
coupons, and other securities, or to make
distributions;

(v) amounts due and payable under the terms of
insurance policies; and

(vi) amounts distributable from a trust or
custodial fund established under a plan to provide
health, welfare, pension, vacation, severance,
retirement, death, stock purchase, profit sharing,
employee savings, supplemental unemployment insurance,
or similar benefits.

(11) "Last known address" means a description of the
location of the apparent owner sufficient for the purpose of the
delivery of mail.

(12) "Owner" means a depositor in the case of a deposit, a
beneficiary in case of a trust other than a deposit in trust, a
creditor, claimant, or payee in the case of other intangible
property, or a person having a legal or equitable interest in
property subject to this Act or his legal representative.

(13) "Person" means an individual, business association,
state or other government, governmental subdivision or agency,
public corporation, public authority, estate, trust, 2 or more
persons having a joint or common interest, or any other legal or
commercial entity.

(14) "State" means any state, district, commonwealth,
territory, insular possession, or any other area subject to the
legislative authority of the United States.

(15) "Utility" means a person who owns or operates for

public use any plant, equipment, property, franchise, or license
for the transmission of communications or the production,
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storage, transmission, sale, delivery, or furnishing of
electricity, water, steam, or gas.

Comment
Prior Uniform Act Provision:
Section 1.

The definitions have been revised to reflect, pursuant to
Texas v. New Jersey, 379 U.S. 674 (1965), the fact that the Act
applies to persons in other states who are holding property,
eliminating any requirement that those persons be engaged in
business in the enacting state.

Subsection (2) has been added to facilitate reference to the
person who appears on the holder's records to be the person
entitled to the property. The right of a state to claim
abandoned property depends on the information in the holder's

records concerning the apparent owner's identification. It is of
no consequence that without notice to the holder, he may have
transferred his interest to another person. In Nellius v.

Tampax, Inc., 394 A.2d 333 (Del.Ch.Ct.1978), the court held that
the address of the apparent, not the actual, owner controlled.
The holder is not required to ascertain the name of the current
owner or resolve a dispute between the owner of record and a
successor contesting ownership. However, nothing in this Act
prohibits the actual owner from recovering the property, pursuant
to Sections 20 and 24, from the holder or the administrator.
Similarly, the state of last known address of the actual owner
can recover the property, pursuant to Section 25, from the state
which initially receives custody.

The definition of "business association" in subsection (5)
expressly includes non-profit corporations.

The Act provides exclusively for the disposition of
unclaimed intangible property with one exception in Section 16
for tangible property contained in safe deposit boxes.

Subsection (10) is not intended as a substantive addition to
the coverage of Section 9 of the prior Acts. Included as
intangible property are a variety of items which are often
overlooked by holders, all of which were included within the 1966
Act and are within the coverage of this Act.

Subsection (11) defines "last known address" as the location

of the apparent owner for the purpose of mail delivery,
consistent with most state laws which have defined an address.
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§ 2. [Property Presumed Abandoned; General Rule].

(a) Except as otherwise provided by this Act, all intangible
property, including any income or increment derived therefrom,
less any lawful charges, that is held, issued, or owing in the
ordinary course of a holder's business and has remained unclaimed
by the owner for more than 5 years after it became payable or
distributable is presumed abandoned.

(b) Property is payable or distributable for the purpose of
this Act notwithstanding the owner's failure to make demand or to
present any instrument or document required to receive payment.

Comment
Prior Uniform Act Provision:
Section 9.

Section 2 establishes as a general proposition that all
intangible property held or owing in the ordinary course of the
holder's business is within the coverage of this Act. See the
comment to Section 1(10).

This section provides that unless a different time period is
specified all intangible property which has remained unclaimed
for more than 5 years is presumed abandoned. Sections 4-16 deal
with specific types of property and prescribe the events which
raise a presumption of abandonment.

The general dormancy period of the 1966 Uniform Act was 7
years. Some legislatures have recently shortened that time
period. Likewise, a few recently enacted abandoned property laws
have provided for a longer dormancy period. Given the greater
mobility of the population in 1981 as compared with that of a
quarter century ago when the 7-year dormancy period was first
established, a reduction of the general dormancy period to 5
years 1s warranted. Additionally, the experiences of those
states with shorter abandonment periods reveal that they are able
to return to owners a substantially higher percentage of property
reported as abandoned. There are exceptions in this Act to the
5-year dormancy period, however. For instance, statistical
evidence indicates that a period of 15 years continues to be
appropriate in the case of travelers checks. A majority of
travelers checks will ultimately be presented for payment within
the 15-year period. Also, in certain instances a shorter period
is appropriate. For instance, the likelihood of finding the
owner of a payroll check is materially decreased after one year.
Hence, Section 15 has a one year dormancy period for unpaid
wages.
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Subsection (b) is intended to make clear that property is
reportable notwithstanding that the owner, who has lost or
otherwise forgotten his entitlement to property, fails to present
to the holder evidence of his ownership or to make a demand for
payment. See Connecticut Mutual Life Insurance Co. v. Moore, 333
U.S. 541 (1948), in which the Court stated: "When the state
undertakes the protection of abandoned claims, it would be beyond
a reasonable requirement to compel the state to comply with
conditions that may be quite proper as between the contracting
parties." See also Provident Institution for Savings v. Malone,
221 U.S. 660 (1911), involving savings accounts; Insurance Co.
of North America v. Knight, 8 Ill.App.3d 871, 291 N.E.2d 40
(1972), involving negotiable instruments, and People v. Marshall
Field & Co., 83 Ill.App.3d 811, 404 N.E.2d 368 (1980), involving
gift certificates.

Section 2(b) obviates the result reached in Oregon Racing
Comm. v. Multonamah Kennel Club, 242 Or. 572, 411 P.2d 63 (1963),
involving unpresented winning parimutuel tickets.

Since the holder is indemnified against any loss resulting
from the delivery of the property to the administrator, no
possible harm can result in requiring that holders turn over
property, even though the owner has not presented proof of death
or surrendered the insurance policy, savings account passbook,
the gift certificate, winning racing ticket, or other memorandum
of ownership.

A draft issued by a property or casualty insurance company
as an offer of settlement of a claim for property damage or
personal injury is not subject to the presumption of abandonment
if the offer was not accepted by the payee. 1In this situation,
the draft never became payable or distributable. The issue of
whether a draft is accepted by a payee is a question of fact that
is not addressed by the Act.

§ 3. [General Rules for Taking Custody of Intangible Unclaimed
Property].

Unless otherwise provided in this Act or by other statute of
this State, intangible property is subject to the custody of this
State as unclaimed property if the conditions raising a
presumption of abandonment under Sections 2 and 5 through 16 are
satisfied and:

(1) the last known address, as shown on the records of the
holder, of the apparent owner is in this State;

(2) the records of the holder do not reflect the identity of
the person entitled to the property and it is established that
the last known address of the person entitled to the property is
in this State;
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(3) the records of the holder do not reflect the last known
address of the apparent owner, and it is established that:

(i) the last known address of the person entitled
to the property is in this State, or

(ii) the holder is a domiciliary or a government
or governmental subdivision or agency of this State and
has not previously paid or delivered the property to
the state of the last known address of the apparent
owner or other person entitled to the property;

(4) the last known address, as shown on the records of the
holder, of the apparent owner is in a state that does not provide
by law for the escheat or custodial taking of the property or its
escheat or unclaimed property law is not applicable to the
property and the holder is a domiciliary or a government or
governmental subdivision or agency of this State;

(5) the last known address, as shown on the records of the
holder, of the apparent owner is in a foreign nation and the
holder is a domiciliary or a government or governmental
subdivision or agency of this State; or

(6) the transaction out of which the property arose occurred
in this State, and

(1) (A) the last known address of the apparent
owner or other person entitled to the property is
unknown, or

(B) the last known address of the
apparent owner or other person entitled to
the property is in a state that does not
provide by law for the escheat or custodial
taking of the property or its escheat or
unclaimed property law is not applicable to
the property, and

(ii) the holder is a domiciliary of a state that
does not provide by law for the escheat or custodial

taking of the property or its escheat or unclaimed
property law is not applicable to the property.

Comment

Prior Uniform Act Provision:

None.
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Section 3 describes the general circumstances under which a

state may claim abandoned intangible property. (There is a
special provision for travelers checks and money orders in
Section 4 infra). This section closely follows the language of

Texas v. New Jersey,' in which the court reasoned that unclaimed
property is an asset of the creditor and should generally be paid
to the creditor state, i.e., the state of residence of the
apparent owner. Consistent with that reasoning it held that
unclaimed intangible property is subject to escheat or custody as
unclaimed property first by the state of the owner's last known
address. If that state cannot claim the property, the state of
the holder's domicile is entitled to it. Consistent with the
court's concern for a simple rule which would avoid the
complexities of proving domicile and residence the court
established the priority on the basis of information contained in
the holder's records. Recognizing that the holder's records
might be incomplete, the court's ruling permits a claimant state
to prove by other means that the last known address of the owner
is within its boundaries. Where the holder's records do not show
the owner's last address, the second priority claimant, the state
of domicile of the holder, is entitled to claim the property.

The state of the owner's last known address can later assume
custody from the state of the holder's domicile by showing that
the last known address of the owner is within its borders.
Likewise, if the state of last known address does not have an
unclaimed property law which applies to the property, the state
of the holder's domicile can take the property, again subject to
the right of the state of last known address to recover the
property if and when it enacts an unclaimed property or escheat
law.

' Section 3 is akin to a jurisdictional section, in that it
empowers the state to assert custody. At the same time it limits
that jurisdictional assertion and establishes a partial system of
priorities. It would be possible, of course, to separate the two
concepts of Jjurisdiction and priority. However, the court did
not do so in Texas v. New Jersey, and to do so in this Act might

have some unfortunate and unforseen consequences. The decision
directs the state of corporate domicile to take only if the state
of the owner cannot. If Section 3 established as an independent

basis of jurisdiction that the state of the holder's domicile
could take without regard to the prior claim of the creditor
state, there might well be a race between holder and creditor

states, with attendant confusion for both states and holders. A
priority section ranking the order of asserting claims would
diminish the race if it were uniformly enacted. However, there

is a strong likelihood that the domiciliary states of major
holders would not enact a priority section and thereby would
frustrate the system established by Texas v. New Jersey. Section
3 combined with Section 25 establish a system of priorities
consistent with Texas v. New Jersey.
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Paragraph (1) restates the factual situation in Texas v. New
Jersey. As the court there said ". . . the address on the
records of a debtor, which in most cases will be the only one
available, should be the only relevant last known address." If
the holder's records are erroneous and the actual last known
address of the owner is in another state, that other state can
reclaim the property pursuant to Section 25.

Paragraph (2) covers the situation in which the identity of
the person entitled to the property is unknown, but it is
established, either through the holder's records or by some other
means, that the property was owned by or payable to a person
whose last known address was within the claiming state. This is
a rational extension of Texas v. New Jersey. Reunification of
the owner with his property in this circumstance is impossible,
and insofar as that issue i1s concerned, 1t makes no difference
whether the property is delivered to the state of the holder's
domicile or the state of the owner's last known address.

However, following the equitable concept of distributing
unclaimed property among creditor states articulated by the
Supreme Court in Texas v. New Jersey, the subsection directs
that, where there is no record of a name but there is a record of
last known address, the state of last known address can claim the
property.

Paragraph (3) is the secondary rule of Texas v. New Jersey.
The Supreme Court ruled that, when property is owed to persons
for whom there are no addresses, the property will be subject to
escheat by the state of the holder's domicile, provided that
another state may later claim upon proof that the last known
address of the person entitled to the property was within its
borders. If the property is initially paid or turned over to the
state of corporate domicile, the state of last known address is
authorized to assert its claim pursuant to Section 25. However,
unless the right to claim the property is initially conferred in
this section, there would be no basis for a reclamation action
under Section 25. Where a holder originally had the address of
the owner and it has been subsequently destroyed, a computer code
may be one way of establishing an address within the state.

Paragraph (4) provides that, if the law of the state of the
owner's last known address does not provide for escheat or taking
custody of the unclaimed property or if that state's escheat or
unclaimed property law is not applicable to the property in
question, the property is subject to claim by the state in which
the holder is domiciled. In that instance, the state of the
owner's last known address may thereafter claim the property if
it enacts an applicable unclaimed property law. The holder state
will act as custodian and pay or deliver the property to the
owner or the state which has priority under Texas v. New Jersey
upon request; see also State v. Liquidating Trustees of Republic
Petroleum Co., 510 S.W.2d 311 (Texas 1974). See Section 25.
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Paragraph (5) provides that, when the last known address of
the apparent owner is in a foreign nation the state in which the
holder is domiciled may claim the property. This issue was not
dealt with by the Supreme Court in Texas v. New Jersey, but is a
rational extension of that ruling.

Paragraph (6) provides for a situation in which neither of
the priority claims discussed in Texas v. New Jersey can be made,
but the state has a genuine and important contact with the
property. An example of the type of claim which might be made
under paragraph (6) arose in O'Connor v. Sperry & Hutchinson Co.,
412 A.2d 539 (Pa.1980). There Pennsylvania sought to escheat
unredeemed trading stamps sold by a corporation domiciled in New
Jersey to retailers located in Pennsylvania. Pennsylvania took
the position that Texas v. New Jersey did not create a
jurisdictional bar to escheat by other states when the states
granted priority were unable to take. There was no first
priority claim since there were no addresses of the trading stamp
purchasers. The second priority claimant, the state of corporate
domicile (New Jersey), was not permitted under its law to escheat
trading stamps (see New Jersey v. Sperry & Hutchinson Co., 56
N.J.Super. 589, 153 A.2d 691 (1959), affirmed per curiam, 31 N.J.
385, 157 A.2d 505 (1960)) and hence Pennsylvania urged that in
order to prohibit a corporate windfall it should be allowed to
claim this property. The Pennsylvania Supreme Court affirmed a
lower court decision which overruled Sperry & Hutchinson's motion
to dismiss but did not reach the Texas v. New Jersey issue.

Gift certificates, unused airline tickets, and other
property for which there is no last known address may be claimed
by the state of purchase if the state of corporate domicile does
not have an abandoned property law covering the property in
question under paragraph (6).

Wholly foreign transactions are excluded from the coverage
of the Act. See Section 36.

§ 4. [Travelers Checks and Money Orders].

(a) Subject to subsection (d), any sum payable on a
travelers check that has been outstanding for more than 15 years
after its issuance is presumed abandoned unless the owner, within
15 years, has communicated in writing with the issuer concerning
it or otherwise indicated an interest as evidenced by a
memorandum or other record on file prepared by an employee of the
issuer.

(b) Subject to subsection (d), any sum payable on a money
order or similar written instrument, other than a third-party
bank check, that has been outstanding for more than 7 years after
its issuance is presumed abandoned unless the owner, within 7
years, has communicated in writing with the issuer concerning it
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or otherwise indicated an interest as evidenced by a memorandum
or other record on file prepared by an employee of the issuer.

(c) A holder may not deduct from the amount of a travelers
check or money order any charge imposed by reason of the failure
to present the instrument for payment unless there is a valid and
enforceable written contract between the issuer and the owner of
the instrument pursuant to which the issuer may impose a charge
and the issuer regularly imposes such charges and does not
regularly reverse or otherwise cancel them.

(d) No sum payable on a travelers check, money order, or
similar written instrument, other than a third-party bank check,
described in subsections (a) and (b) may be subjected to the
custody of this State as unclaimed property unless:

(1) the records of the issuer show that the
travelers check, money order, or similar written
instrument was purchased in this State;

(2) the issuer has its principal place of business
in this State and the records of the issuer do not show
the state in which the travelers check, money order, or
similar written instrument was purchased; or

(3) the issuer has its principal place of business
in this State, the records of the issuer show the state
in which the travelers check, money order, or similar
written instrument was purchased and the laws of the
state of purchase do not provide for the escheat or
custodial taking of the property or its escheat or
unclaimed property law is not applicable to the
property.

(e) Notwithstanding any other provision of this Act,
subsection (d) applies to sums payable on travelers checks, money
orders, and similar written instruments presumed abandoned on or
after February 1, 1965, except to the extent that those sums have
been paid over to a state prior to January 1, 1974.

Comment

Prior Uniform Act Provision:

Section 2.

Section 4 is concerned with travelers checks and money
orders which are unclaimed. Subsections (a) and (b) deal with
the substantive requirements for presuming this property

abandoned and follow closely the provisions of Section 2 of the
1966 Act. Although the general dormancy period has been reduced
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for many kinds of property, the 15-year period for travelers
checks and the 7-year period for money orders is retained.
Statistical and economic evidence has shown that these periods
continue to be appropriate.

Subsection (c) is consistent with those cases which have
ruled on the issue of service charges by money order issuers
under the 1966 Act.

Subsections (d) and (e) are new and adopt the rules,
including the dates, provided by congressional legislation which
determine the state entitled to claim sums payable on travelers
checks, money orders, and similar instruments, see Pub.L. 93-495,
§§ 603, 604 (Oct. 28, 1974), 88 Stat. 1525-26, 12 U.S.C. §§ 2501
et seqg. The congressional action was in response to the Supreme
Court decision in Pennsylvania v. New York, 407 U.S. 206 (1972),
which held that the state of corporate domicile was entitled to
escheat money orders when there was no last known address of the
purchaser although the property had been purchased in other
states. Subsection (d) substitutes as the test for asserting a
claim to travelers checks and money orders the place of purchase
rather than the state of incorporation of the issuer.

§ 5. [Checks, Drafts and Similar Instruments Issued or Certified
by Banking and Financial Organizations].

(a) Any sum payable on a check, draft, or similar
instrument, except those subject to Section 4, on which a banking
or financial organization is directly liable, including a
cashier's check and a certified check, which has been outstanding
for more than 5 years after it was payable or after its issuance
if payable on demand, 1is presumed abandoned, unless the owner,
within 5 years, has communicated in writing with the banking or
financial organization concerning it or otherwise indicated an
interest as evidenced by a memorandum or other record on file
prepared by an employee thereof.

(b) A holder may not deduct from the amount of any
instrument subject to this section any charge imposed by reason
of the failure to present the instrument for payment unless there
is a valid and enforceable written contract between the holder
and the owner of the instrument pursuant to which the holder may
impose a charge, and the holder regularly imposes such charges
and does not regularly reverse or otherwise cancel them.

Comment

Prior Uniform Act Provision:

Section 2.
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Section 5 covers checks and similar instruments issued or
certified by banking and financial organizations. Checks and
other instruments issued by persons other than banking and
financial organizations are covered generally by Section 2.
Travelers checks and money orders are covered by Section 4.

§ 6. [Bank Deposits and Funds in Financial Organizations].

(a) Any demand, savings, or matured time deposit with a
banking or financial organization, including a deposit that is
automatically renewable, and any funds paid toward the purchase
of a share, a mutual investment certificate, or any other
interest in a banking or financial organization is presumed
abandoned unless the owner, within 5 years has:

(1) in the case of a deposit, increased or
decreased its amount or presented the passbook or other
similar evidence of the deposit for the crediting of
interest;

(2) communicated in writing with the banking or
financial organization concerning the property;

(3) otherwise indicated an interest in the
property as evidenced by a memorandum or other record
on file prepared by an employee of the banking or
financial organization;

(4) owned other property to which paragraph (1),
(2), or (3) applies and if the banking or financial
organization communicates in writing with the owner
with regard to the property that would otherwise be
presumed abandoned under this subsection at the address
to which communications regarding the other property
regularly are sent; or

(5) had another relationship with the banking or
financial organization concerning which the owner has

(i) communicated in writing with the
banking or financial organization; or

(1i) otherwise indicated an interest as
evidenced by a memorandum or other record on
file prepared by an employee of the banking
or financial organization and if the banking
or financial organization communicates in
writing with the owner with regard to the
property that would otherwise be abandoned
under this subsection at the address to which
communications regarding the other
relationship regularly are sent.
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(b) For purposes of subsection (a) property includes
interest and dividends.

(c) A holder may not impose with respect to property
described in subsection (a) any charge due to dormancy or
inactivity or cease payment of interest unless:

(1) there is an enforceable written contract
between the holder and the owner of the property
pursuant to which the holder may impose a charge or
cease payment of interest;

(2) for property in excess of $2.00, the holder,
no more than 3 months before the initial imposition of
those charges or cessation of interest, has given
written notice to the owner of the amount of those
charges at the last known address of the owner stating
that those charges will be imposed or that interest
will cease, but the notice provided in this section
need not be given with respect to charges imposed or
interest ceased before the effective date of this Act;
and

(3) the holder regularly imposes such charges or
ceases payment of interest and does not regularly
reverse or otherwise cancel them or retroactively
credit interest with respect to the property.

(d) Any property described in subsection (a) that is
automatically renewable is matured for purposes of subsection (a)
upon the expiration of its initial time period, but in the case
of any renewal to which the owner consents at or about the time
of renewal by communicating in writing with the banking or
financial organization or otherwise indicating consent as
evidenced by a memorandum or other record on file prepared by an
employee of the organization, the property is matured upon the
expiration of the last time period for which consent was given.
If, at the time provided for delivery in Section 19, a penalty or
forfeiture in the payment of interest would result from the
delivery of the property, the time for delivery is extended until
the time when no penalty or forfeiture would result.

Comment

Prior Uniform Act Provision:

Section 2.

Section 6 covers bank accounts and follows closely Section

2(a) of the 1966 Act. 1In addition to the depositor or owner
contacts contained in the 1966 Act which will prevent a
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presumption of abandonment, paragraphs (4) and (5) of subsection
(a) add two additional tests rebutting the presumption of
abandonment. Activity by an owner with another account in the
bank or another active relationship between the owner and the
holder such as a loan will prevent abandonment provided the
holder gives notice to the owner of the inactive account. These
changes will conform the Act to the practices of financial
organizations which issue unified bank statements or which are
otherwise able to cross reference owners of inactive accounts
with owners of active accounts.

Subsection (c) 1is consistent with those cases which have
construed the 1966 Act to require the reporting of savings
accounts (together with interest thereon) and checking accounts
where the holder for purposes of reporting seeks to impose
service charges and cease the payment of interest but regularly
reverses or cancels such charges and cessation of interest for
customers that reactivate their accounts. If the holder does not
have a contract with the owner providing for charges he must, in
any event, report and deliver the property.

Subsection (c) may change banking statutes or regulations in
certain states.

Paragraph (2) of subsection (c) imposes the additional
requirement that notice of the imposition of such charges must be
provided to the owner at his last known address. Since the cost
of mailing such a notice might approximate the amount of a $2.00
balance, notices are required only when the balance exceeds
$2.00.

Subsection (d) prevents a certificate of deposit with
automatic renewal provisions from being treated as perpetually
exempt from a presumption of abandonment. The subsection also
insures that no interest penalty will result from the delivery of
such property during the interest term then in effect. Although
delivery of such property is deferred, reporting is not.

§ 7. [Funds Owing Under Life Insurance Policies].

(a) Funds held or owing under any life or endowment
insurance policy or annuity contract that has matured or
terminated are presumed abandoned if unclaimed for more than 5
years after the funds became due and payable as established from
the records of the insurance company holding or owing the funds,
but property described in subsection (c) (2) is presumed abandoned
if unclaimed for more than 2 years.

(b) If a person other than the insured or annuitant is
entitled to the funds and an address of the person is not known
to the company or it is not definite and certain from the records
of the company who is entitled to the funds, it is presumed that
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the last known address of the person entitled to the funds is the
same as the last known address of the insured or annuitant
according to the records of the company.

(c) For purposes of this Act, a life or endowment insurance
policy or annuity contract not matured by actual proof of the
death of the insured or annuitant according to the records of the
company is matured and the proceeds due and payable if:

(1) the company knows that the insured or
annuitant has died; or

(2) (1) the insured has attained, or would have
attained if he were living, the limiting age under the
mortality table on which the reserve is based;

(ii) the policy was in force at the time
the insured attained, or would have attained,
the limiting age specified in subparagraph
(1); and

(iii) neither the insured nor any other
person appearing to have an interest in the
policy within the preceding 2 years,
according to the records of the company, has
assigned, readjusted, or paid premiums on the
policy, subjected the policy to a loan,
corresponded in writing with the company
concerning the policy, or otherwise indicated
an interest as evidenced by a memorandum or
other record on file prepared by an employee
of the company.

(d) For purposes of this Act, the application of an
automatic premium loan provision or other nonforfeiture provision
contained in an insurance policy does not prevent a policy from
being matured or terminated under subsection (a) if the insured
has died or the insured or the beneficiary of the policy
otherwise has become entitled to the proceeds thereof before the
depletion of the cash surrender value of a policy by the
application of those provisions.

(e) If the laws of this State or the terms of the life
insurance policy require the company to give notice to the
insured or owner that an automatic premium loan provision or
other nonforfeiture provision has been exercised and the notice,
given to an insured or owner whose last known address according
to the records of the company is in this State, is undeliverable,
the company shall make a reasonable search to ascertain the
policyholder's correct address to which the notice must be
mailed.
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(f) Notwithstanding any other provision of law, if the
company learns of the death of the insured or annuitant and the
beneficiary has not communicated with the insurer within 4 months
after the death, the company shall take reasonable steps to pay
the proceeds to the beneficiary.

(g) Commencing 2 years after the effective date of this Act,
every change of beneficiary form issued by an insurance company
under any life or endowment insurance policy or annuity contract
to an insured or owner who is a resident of this State must
request the following information:

(1) the name of each beneficiary, or if a class of
beneficiaries i1s named, the name of each current
beneficiary in the class;

(2) the address of each beneficiary; and

(3) the relationship of each beneficiary to the
insured.

Comment
Prior Uniform Act Provision:
Section 3.

Subsections (a) and (b) restate the substance of Section
3(a) of the 1966 Act. Paragraph (1) of subsection (c) provides
that proceeds of a life insurance policy are presumed abandoned
if the insurer is aware that the insured has died even though
actual proof of death has not been furnished to the insurer.
Under the 1966 Act these proceeds generally would not have been
reportable until the 103rd anniversary of the decedent's birth.
Paragraph (2) of subsection (c) provides that the policy proceeds
are payable i1if the limiting age under the mortality table on
which the reserve is based is reached and there has been no

activity with respect to the policy for 2 years. This is a
restatement of a similar provision in subsection (b) of Section 3
of the 1966 Act; however, the abandonment period has been

reduced from 7 to 2 years.

Subsection (d) provides that the application of an automatic
premium loan provision will not be used to consume the proceeds
of a policy and prevent the policy from being matured under
subsection (a) if the insured has died or if the beneficiaries
have otherwise become entitled to the proceeds of the policy.

Subsection (e) in certain instances imposes an affirmative

duty upon the insurer to ascertain a correct address of an
insured who fails to receive notice of the exercise of the
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nonforfeiture option. 1In these cases it is expected that as a
result of the search the insurer will become aware that the
insured is deceased. Subsection (f) then requires the insurer to
attempt to locate the beneficiaries and pay the policy proceeds,
a duty apparently not heretofore imposed on insurance companies.
See Insurer's Duty to Disclose the Existence of a Policy, 76
Colum.L.Rev. 825 (1970).

Subsection (f) provides for the insurer to request the
addresses of beneficiaries if the insured changes a beneficiary
designation. Most insurance companies do not request address
information for beneficiaries. Since in many instances the
initial beneficiary resides in the same household as the insured
and the administrative burden of accumulating address information
is thought to be considerable, the obligation to obtain the
address is deferred until such time as a change of beneficiary
occurs. This subsection will assist in locating this limited
class of beneficiaries. By making the commencement date of this
subsection 2 years after enactment, insurers will be provided
sufficient time within which to undertake the necessary
administrative steps to implement this provision.

Civil penalties are provided by Section 34 (b) for failure to
perform the duties imposed by subsections (f) and (g).

§ 8. [Deposits Held by Utilities].

A deposit, including any interest thereon, made by a
subscriber with a utility to secure payment or any sum paid in
advance for utility services to be furnished, less any lawful
deductions, that remains unclaimed by the owner for more than one
year after termination of the services for which the deposit or
advance payment was made is presumed abandoned.

Comment
Prior Uniform Act Provision:
Section 4.

The requirement that the services be furnished in the state
before a presumption of abandonment arises is eliminated. This
is consistent with Texas v. New Jersey, 379 U.S. 674 (1965). The
dormancy period for the property is one year. The fact that a
deposit in the hands of the utility can be of no benefit to the
former subscriber raises a strong inference that it has been
forgotten by the owner.

See Section 1(10) for the definition of "utility."
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Intangible property held by utilities other than deposits
are subject to the 5-year period set forth in Section 2 (a).

§ 9. [Refunds Held by Business Associations].

Except to the extent otherwise ordered by the court or
administrative agency, any sum that a business association has
been ordered to refund by a court or administrative agency which
has remained unclaimed by the owner for more than one year after
it became payable in accordance with the final determination or
order providing for the refund, whether or not the final
determination or order requires any person entitled to a refund
to make a claim for it, is presumed abandoned.

Comment
Prior Uniform Act Provision:
Section 4.

Section 9 provides that court or administrative agency
ordered refunds which remain unclaimed for more than one year are
presumed abandoned. The short dormancy period of one year is
justified since no possible advantage can occur to the owner by
leaving his property with the holder, and failure to claim a
refund is strong evidence that the property has been abandoned.

§ 10. [Stock and Other Intangible Interests in Business
Associations].

(a) Except as provided in subsections (b) and (e), stock or
other intangible ownership interest in a business association,
the existence of which is evidenced by records available to the
association, is presumed abandoned and, with respect to the
interest, the association is the holder, if a dividend,
distribution, or other sum payable as a result of the interest
has remained unclaimed by the owner for 7 years and the owner
within 7 years has not:

(1) communicated in writing with the association
regarding the interest or a dividend, distribution, or
other sum payable as a result of the interest; or

(2) otherwise communicated with the association
regarding the interest or a dividend, distribution, or
other sum payable as a result of the interest, as
evidenced by a memorandum or other record on file with
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the association prepared by an employee of the
association.

(b) At the expiration of a 7-year period following the
failure of the owner to claim a dividend, distribution, or other
sum payable to the owner as a result of the interest, the
interest is not presumed abandoned unless there have been at
least 7 dividends, distributions, or other sums paid during the
period, none of which has been claimed by the owner. If 7
dividends, distributions, or other sums are paid during the
7-year period, the period leading to a presumption of abandonment
commences on the date payment of the first such unclaimed
dividend, distribution, or other sum became due and payable. If
7 dividends, distributions, or other sums are not paid during the
presumptive period, the period continues to run until there have
been 7 dividends, distributions, or other sums that have not been
claimed by the owner.

(c) The running of the 7-year period of abandonment ceases
immediately upon the occurrence of a communication referred to in
subsection (a). If any future dividend, distribution, or other
sum payable to the owner as a result of the interest is
subsequently not claimed by the owner, a new period of
abandonment commences and relates back to the time a subsequent
dividend, distribution, or other sum became due and payable.

(d) At the time an interest is presumed abandoned under this
section, any dividend, distribution, or other sum then held for
or owing to the owner as a result of the interest, and not
previously presumed abandoned, is presumed abandoned.

(e) This Act does not apply to any stock or other intangible
ownership interest enrolled in a plan that provides for the
automatic reinvestment of dividends, distributions, or other sums
payable as a result of the interest unless the records available
to the administrator of the plan show, with respect to any
intangible ownership interest not enrolled in the reinvestment
plan, that the owner has not within 7 years communicated in any
manner described in subsection (a).

Comment

Prior Uniform Act Provision:

Section 5.

Section 10 covers underlying shares of stock and principal
amounts of debt securities, i.e., stock certificates in the
possession of the record owner.' Dividends and other
distributions which were included in Section 5 of the 1966 Act
are to be reported pursuant to Section 2 of this Act.
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"It has generally been assumed that Section 5 of the 1966 Act
did not cover underlying shares unless those shares were in the
actual possession of the issuer (i.e., as undeliverable stock).
However, the Supreme Court's analysis of the New Jersey escheat
statute in Standard 0Oil Co. v. New Jersey, 341 U.S. 428 (1951),
suggests that Sections 5 and 9 of the 1966 Act apply to
underlying shares even though they are not in the possession of
the issuer but have been delivered to an owner who is lost and
has made no claim on the stock. It has generally been assumed
that actual certificates for the abandoned shares in Standard 0il
were in the possession of the company or its transfer agent.
However, the record clearly reflects that neither the company or
its transfer agent had custody of the shares. (See Stipulation
Of Facts Entered Between the state of New Jersey and the Standard
0il Company, Exhibit 3, Clerks Transcript, pp. 198a and 199%a, see
also, p. 77a, p. 233a.) The Supreme Court affirmed New Jersey's
claim to escheat the shares notwithstanding that its laws did not
expressly refer to underlying shares.

Even if underlying shares not in the possession of the
issuer were not within the coverage of Section 5 of the 1966 Act,
the comment to Section 9 of that Act, the omnibus provision,
indicate that this type of property was within the coverage of
Section 9. However, the fact remains that no states with the
Uniform Act have sought to recover this property in a systematic
way.

Several states have enacted specific provisions for the
presumption of abandonment of underlying share certificates.
Typical is the provision of California (Cal.Civ.Pro.Code § 1516)
which provides that the underlying intangible interest is
presumed abandoned if the owner has not contacted the company
within the abandonment period and he cannot be found whether or
not dividends on that interest are paid. Connecticut, Florida,
Indiana, Massachusetts, Montana, New York, Rhode Island,
Wisconsin and Virginia also have specific provisions for the
presumption of abandonment of underlying shares. States with
escheat laws similar to New Jersey's would be entitled to claim
underlying shares based on the Standard 0Oil precedent.

Two major concerns have been expressed with the concept of
presuming abandonment of underlying stock interests. The first
deals with the evidential showing necessary to raise a
presumption of abandonment, and the second concerns the rights of
the various parties when underlying stock interests are presumed
abandoned.

Under what set of circumstances is it appropriate to presume
that stock has been abandoned when the shares have been delivered
to an owner and are no longer in the possession of the issuer?
Section 10 establishes a longer dormancy period, (7 years) for
this property than for other property covered by this Act.
Further, Section 10 requires that there must be at least 7
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consecutive dividend checks issued during this period of dormancy
which remain uncashed. Additionally, the presumption of
abandonment will not arise in the event the missing owner has
communicated with the association. In this regard, the
communication would normally be with an agent of the association
such as a transfer agent or a dividend disbursing agent. Of
course, such communication would satisfy the provision of this
section. The existing underlying shares statutes make no formal
distinction between dividend and nondividend paying stock and
provide that the mere passage of time with no contact is
sufficient to raise the presumption of abandonment. Section 10
combines both a period of inactivity, 7 years, with the
requirement that distributions paid on the underlying intangible
interest remain unclaimed, thus avoiding concerns that
abandonment should not be presumed where a shareholder has not
contacted a non-dividend paying company.

If the conditions leading to a presumption of abandonment
have occurred, the holder (issuer of the security) must report to
the state pursuant to Section 17, and if the holder has in its
records an address of the owner, it must send written notice to
the owner in an effort to reunite the owner with his property.
Thereafter the administrator must give notice by advertising the
existence of the property and send mailed notice to owners of
property valued at $50 or more. See Section 18.

Many owners will be located through the publication and mail
notice requirements of the Act. 1In the event abandonment is
presumed and the owner subsequently appears, there are at least 3
formal opportunities to reunite that owner with the issuer before
a duplicate certificate is turned over to the administrator.

If the owner is not located, however, a duplicate
certificate is issued to the administrator pursuant to Section
19(d) and the original certificate will be cancelled.
Thereafter, i1f the owner appears, the duplicate certificate may

be claimed from the administrator. The Act is designed to
encourage the administrator to hold the certificate for at least
3 years. (See Section 22 (d).) If the administrator does sell

the stock before the expiration of this 3-year period, the
original owner may recover the net proceeds of sale or the market
value of the property at the time he makes a claim, whichever is
higher. If the owner appears after the 3-year holding period and
after his interest has been sold, he recovers the net proceeds of
sale.

The issuer who delivers a duplicate certificate under the
Act 1s protected, because upon delivery it is relieved of all
liability to the extent of the value of the property delivered
under Section 20. If any person thereafter makes a claim against
the holder, the administrator is required to indemnify the holder
against any liability on the claim. The required indemnity is
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complete, and it is not restricted to the value of the property
turned over.

If a purchaser from the owner turns up and presents the
original share for registration after the property has been
presumed abandoned, his claim is initially under the UCC.
However, because of the indemnity provision in Section 20, the
state will be required to assume all liability. UCC § 8-405
provides that the issuer must register the transfer unless to do
so would result in overissue. In this event, the purchaser's
rights are determined by UCC § 8-104 and, if a similar security
is not reasonably available for purchase, he recovers the price
he paid the original owner. Presumably the issuer would call on
the administrator to fulfill his requirement of indemnity. If
the administrator still has the duplicate certificate, he would
turn it over to the purchaser.

Subsection (e) would not require the reporting of interests
enrolled in dividend reinvestment plans unless the owner has
other stock which is not in dividend reinvestment and which would
be presumed abandoned under Section 10.

§ 11. [Property of Business Associations Held in Course of
Dissolution].

Intangible property distributable in the course of a
dissolution of a business association which remains unclaimed by

the owner for more than one year after the date specified for
final distribution is presumed abandoned.

Comment

Prior Uniform Act Provision:

Section 6.

This section closely follows Section 6 of the 1966 Act
except that the dormancy period has been reduced to one year from
2 years. This section covers both voluntary and involuntary
dissolutions.

§ 12. [Property Held By Agents and Fiduciaries].

(a) Intangible property and any income or increment derived
therefrom held in a fiduciary capacity for the benefit of another
person is presumed abandoned unless the owner, within 5 years
after it has become payable or distributable, has increased or
decreased the principal, accepted payment of principal or income,
communicated concerning the property, or otherwise indicated an
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interest as evidenced by a memorandum or other record on file
prepared by the fiduciary.

(b) Funds in an individual retirement account or a
retirement plan for self-employed individuals or similar account
or plan established pursuant to the Internal Revenue laws of the
United States are not payable or distributable within the meaning
of subsection (a) unless, under the terms of the account or plan,
distribution of all or part of the funds would then be mandatory.

(c) For the purpose of this section, a person who holds
property as an agent for a business association is deemed to hold
the property in a fiduciary capacity for that business
association alone, unless the agreement between him and the
business association provides otherwise.

(d) For the purposes of this Act, a person who is deemed to
hold property in a fiduciary capacity for a business association
alone is the holder of the property only insofar as the interest
of the business association in the property is concerned, and the
business association is the holder of the property insofar as the
interest of any other person in the property is concerned.

Comment

Prior Uniform Act Provision:

Section 7.

Intangible property is not "payable or distributable" under
subsection (a) if the fiduciary possesses merely the discretion
to pay or distribute property and has not exercised the
discretion.

Subsection (d) is designed to clarify the status of transfer
agents. That is, they are agents for the business association
and the administrator must look to the principal, the business
association, as the holder, unless they have contractually
undertaken the obligation to report the property. A later
section provides that the administrator is authorized to examine
the records of the holder or records relating to the holder which
are in the possession of the transfer agent. See Section 30.

§ 13. [Property Held by Courts and Public Agencies].

Intangible property held for the owner by a court, state or
other government, governmental subdivision or agency, public
corporation, or public authority which remains unclaimed by the
owner for more than one year after becoming payable or
distributable is presumed abandoned.
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Comment

Prior Uniform Act Provision:

Section 8.

§ 14. [Gift Certificates and Credit Memos].

(a) A gift certificate or a credit memo issued in the
ordinary course of an issuer's business which remains unclaimed
by the owner for more than 5 years after becoming payable or
distributable is presumed abandoned.

(b) In the case of a gift certificate, the amount presumed
abandoned is the price paid by the purchaser for the gift

certificate. In the case of a credit memo, the amount presumed
abandoned is the amount credited to the recipient of the memo.

Comment

Prior Uniform Act Provision:

Section 9.

Section 14 should be read in conjunction with Section 2.
The comment to Section 2 is particularly pertinent to this
section. Holders did not routinely report gift certificates and
credit memos under the 1966 Act, but it has been held that both
kinds of property are within the coverage of Section 9 of that
Act. See, for instance, People v. Marshall Field & Co., 83
I11.App.3d 811, 404 N.E.2d 368 (1980).

Subsection (b) is intended to clarify the amount reportable
which is represented by gift certificates and credit memos. 1In
the case of a gift certificate, it is the price paid by the
purchaser. In the case of a credit memo, it is the amount
credited to the recipient's account.

§ 15. [Wages].

Unpaid wages, including wages represented by unpresented
payroll checks, owing in the ordinary course of the holder's
business which remain unclaimed by the owner for more than one
year after becoming payable are presumed abandoned.
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Comment

Prior Uniform Act Provision:

Section 9.

Since the chance of locating the missing owner of a wage
check materially decreases with the passage of time, this
property is presumed abandoned at an earlier period than that for
most other property.

§ 16. [Contents of Safe Deposit Box or Other Safekeeping
Repository].

All tangible and intangible property held in a safe deposit
box or any other safekeeping repository in this State in the
ordinary course of the holder's business and proceeds resulting
from the sale of the property permitted by other law, which
remain unclaimed by the owner for more than 5 years after the
lease or rental period on the box or other repository has
expired, are presumed abandoned.

Comment

Prior Uniform Act Provision:

Section 2(d).

Section 16 parallels Section 2(d) of the 1966 Act. This
Section is not intended to cover property left in places other
than safekeeping repositories, for example, airport lockers or
field warehouses. Its coverage is limited to safe deposit boxes
in banks and other financial institutions. Most states have
statutory provisions apart from the unclaimed property law for
the disposition of property abandoned in such places as airport
lockers.

§ 17. [Report of Abandoned Property].

(a) A person holding property tangible or intangible,
presumed abandoned and subject to custody as unclaimed property
under this Act shall report to the administrator concerning the
property as provided in this section.

(b) The report must be verified and must include:

(1) except with respect to travelers checks and

money orders, the name, if known, and last known
address, if any, of each person appearing from the
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records of the holder to be the owner of property of
the value of $25 or more presumed abandoned under this
Act;

(2) in the case of unclaimed funds of $25 or more
held or owing under any life or endowment insurance
policy or annuity contract, the full name and last
known address of the insured or annuitant and of the
beneficiary according to the records of the insurance
company holding or owing the funds;

(3) in the case of the contents of a safe deposit
box or other safekeeping repository or of other
tangible property, a description of the property and
the place where it is held and may be inspected by the
administrator and any amounts owing to the holder;

(4) the nature and identifying number, if any, or
description of the property and the amount appearing
from the records to be due, but items of value under
$25 each may be reported in the aggregate;

(5) the date the property became payable,
demandable, or returnable, and the date of the last
transaction with the apparent owner with respect to the
property; and

(6) other information the administrator prescribes
by rule as necessary for the administration of this
Act.

(c) If the person holding property presumed abandoned and
subject to custody as unclaimed property is a successor to other
persons who previously held the property for the apparent owner
or the holder has changed his name while holding the property, he
shall file with his report all known names and addresses of each
previous holder of the property.

(d) The report must be filed before November 1 of each year
as of June 30, next preceding, but the report of any life
insurance company must be filed before May 1 of each year as of
December 31 next preceding. On written request by any person
required to file a report, the administrator may postpone the
reporting date.

(e) Not more than 120 days before filing the report required
by this section, the holder in possession of property presumed
abandoned and subject to custody as unclaimed property under this
Act shall send written notice to the apparent owner at his last
known address informing him that the holder is in possession of
property subject to this Act if:
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(i) the holder has in its records an address for
the apparent owner which the holder's records do not
disclose to be inaccurate,

(ii) the claim of the apparent owner is not barred
by the statute of limitations, and

(iii) the property has a value of $50 or more.

Comment
Prior Uniform Act Provision:
Section 11.

The $25 minimum provided in subsection (b) (1) (2) and (4)
represents an increase from $3.00 in the 1966 Act in order to
minimize reporting expenses. Almost every state which enacted
the prior Uniform Act now provides for a $25 minimum.

Before filing its report, the holder must send written
notice to the apparent owner, if the owner's claim is not barred
by the statute of limitations, the property has a value of $50 or
more, and the holder's records do not disclose the address to be
inaccurate. Other efforts to locate the owner are no longer
required. Since most notifications under the 1966 Act were
returned as undeliverable, and the administrator must also mail a
notice under Section 18 to owners of property having a value of
$50 or more, the holder should not be compelled to incur the
expense of preparing and mailing notices under all circumstances.

The subsection now requires that the notice be sent not more
than 120 days before the filing of the report. The previous
subsection did not specify when the notice was to be given, and
some holders felt that notices given years earlier were
sufficient.

§ 18. [Notice and Publication of Lists of Abandoned Property].

(a) The administrator shall cause a notice to be published
not later than March 1, or in the case of property reported by
life insurance companies, September 1, of the year immediately
following the report required by Section 17 at least once a week
for 2 consecutive weeks in a newspaper of general circulation in
the [county] of this State in which is located the last known
address of any person to be named in the notice. If no address
is listed or the address is outside this State, the notice must
be published in the [county] in which the holder of the property
has its principal place of business within this State.
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(b) The published notice must be entitled "Notice of Names
of Persons Appearing to be Owners of Abandoned Property" and
contain:

(1) the names in alphabetical order and last known
address, i1if any, of persons listed in the report and
entitled to notice within the [county] as specified in
subsection (a);

(2) a statement that information concerning the
property and the name and last known address of the
holder may be obtained by any person possessing an
interest in the property by addressing an inquiry to
the administrator; and

(3) a statement that if proof of claim is not
presented by the owner to the holder and the owner's
right to receive the property is not established to the
holder's satisfaction before April 20, or, in the case
of property reported by life insurance companies,
before October 20, the property will be placed not
later than May 1, or in the case of property reported
by life insurance companies, not later than November 1,
in the custody of the administrator and all further
claims must thereafter be directed to the
administrator.

(c) The administrator is not required to publish in the
notice any items of less than $[50] unless the administrator
considers their publication to be in the public interest.

(d) Not later than March 1, or in the case of property
reported by life insurance companies, not later than September 1,
of the year immediately following the report required by Section
17, the administrator shall mail a notice to each person whose
last known address is listed in the report and who appears to be
entitled to property of the value of $[50] or more presumed
abandoned under this Act and any beneficiary of a life or
endowment insurance policy or annuity contract for whom the
administrator has a last known address.

() The mailed notice must contain:

(1) a statement that, according to a report filed
with the administrator, property is being held to which
the addressee appears entitled;

(2) the name and last known address of the person
holding the property and any necessary information
regarding the changes of name and last known address of
the holder; and
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(3) a statement that, if satisfactory proof of
claim is not presented by the owner to the holder by
the date specified in the published notice, the
property will be placed in the custody of the
administrator and all further claims must be directed
to the administrator.

(f) This section is not applicable to sums payable on
travelers checks, money orders, and other written instruments
presumed abandoned under Section 4.

Comment
Prior Uniform Act Provision:
Section 12.

Subsections (a) and (b) (3) set forth the dates by which the
administrator must publish the names of missing owners and mail
notification to the last known address of each owner. This
section eliminates the requirement of the 1966 Act that a
separate notification be given by the administrator to the holder
to establish when the final report and remittance is required.

Subsections (c¢) and (d) have increased from $25 to $50 the
minimum value required for advertising and notification. The
amounts were increased because the costs of publishing newspaper
advertisements now range from $12 to $22 per name. Because most
mailed notifications are returned to administrators as
undeliverable, the mailing minimum was also increased.

§ 19. [Payment or Delivery of Abandoned Property].

(a) Except as otherwise provided in subsections (b) and (c¢),
a person who is required to file a report under Section 17,
within 6 months after the final date for filing the report as
required by Section 17, shall pay or deliver to the administrator
all abandoned property required to be reported.

(b) If the owner establishes the right to receive the
abandoned property to the satisfaction of the holder before the
property has been delivered or it appears that for some other
reason the presumption of abandonment is erroneous, the holder
need not pay or deliver the property to the administrator, and
the property will no longer be presumed abandoned. 1In that case,
the holder shall file with the administrator a verified written
explanation of the proof of claim or of the error in the
presumption of abandonment.
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(c) Property reported under Section 17 for which the holder
is not required to report the name of the apparent owner must be
delivered to the administrator at the time of filing the report.

(d) The holder of an interest under Section 10 shall deliver
a duplicate certificate or other evidence of ownership if the
holder does not issue certificates of ownership to the
administrator. Upon delivery of a duplicate certificate to the
administrator, the holder and any transfer agent, registrar, or
other person acting for or on behalf of a holder in executing or
delivering the duplicate certificate is relieved of all liability
of every kind in accordance with the provision of Section 20 to
every person, including any person acquiring the original
certificate or the duplicate of the certificate issued to the
administrator, for any losses or damages resulting to any person
by the issuance and delivery to the administrator of the
duplicate certificate.

Comment
Prior Uniform Act Provision:
Section 13.

Subsections (a) through (c) restate the substance of Section
13 of the 1966 Act. The holder is required to pay over the
property within 6 months after reporting its existence. However,
if the holder does not know the owner's name or the value of the
property is less than $25, then the property must be turned over
to the administrator at the time of filing the report. The
notification provisions of Sections 17 and 18 often stimulate
owners to reclaim their property and the retention period of 6
months permits the holder to honor these claims.

Subsection (d) provides that the holder of an underlying
stock interest presumed abandoned under Section 10 shall deliver
a duplicate certificate to the administrator. Upon delivery the
holder, in accordance with the provisions of Section 20, 1is
relieved of all liability to any person occasioned by the
reappearance of the original certificate or the issuance of the
duplicate certificate. 1In this connection, see the comment to
Section 10.

§ 20. [Custody by State; Holder Relieved from Liability;
Reimbursement of Holder Paying Claim; Reclaiming for Owner;
Defense of Holder; Payment of Safe Deposit Box or Repository
Charges].

(a) Upon the payment or delivery of property to the
administrator, the state assumes custody and responsibility for
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the safekeeping of the property. A person who pays or delivers
property to the administrator in good faith is relieved of all
liability to the extent of the value of the property paid or
delivered for any claim then existing or which thereafter may
arise or be made in respect to the property.

(b) A holder who has paid money to the administrator
pursuant to this Act may make payment to any person appearing to
the holder to be entitled to payment and, upon filing proof of
payment and proof that the payee was entitled thereto, the
administrator shall promptly reimburse the holder for the payment
without imposing any fee or other charge. If reimbursement is
sought for a payment made on a negotiable instrument, including a
travelers check or money order, the holder must be reimbursed
under this subsection upon filing proof that the instrument was
duly presented and that payment was made to a person who appeared
to the holder to be entitled to payment. The holder must be
reimbursed for payment made under this subsection even if the
payment was made to a person whose claim was barred under Section
29 (a) .

(c) A holder who has delivered property (including a
certificate of any interest in a business association) other than
money to the administrator pursuant to this Act may reclaim the
property if still in the possession of the administrator, without
paying any fee or other charge, upon filing proof that the owner
has claimed the property from the holder.

(d) The administrator may accept the holder's affidavit as
sufficient proof of the facts that entitle the holder to recover
money and property under this section.

(e) If the holder pays or delivers property to the
administrator in good faith and thereafter another person claims
the property from the holder or another state claims the money or
property under its laws relating to escheat or abandoned or
unclaimed property, the administrator, upon written notice of the
claim, shall defend the holder against the claim and indemnify
the holder against any liability on the claim.

(f) For the purposes of this section, "good faith" means
that

(1) payment or delivery was made in a reasonable
attempt to comply with this Act;

(2) the person delivering the property was not a
fiduciary then in breach of trust in respect to the
property and had a reasonable basis for believing,
based on the facts then known to him, that the property
was abandoned for the purposes of this Act; and
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(3) there is no showing that the records pursuant
to which the delivery was made did not meet reasonable
commercial standards of practice in the industry.

(g) Property removed from a safe deposit box or other
safekeeping repository is received by the administrator subject
to the holder's right under this subsection to be reimbursed for
the actual cost of the opening and to any valid lien or contract
providing for the holder to be reimbursed for unpaid rent or
storage charges. The administrator shall reimburse or pay the
holder out of the proceeds remaining after deducting the
administrator's selling cost.

Comment
Prior Uniform Act Provision:
Section 14.

When property is turned over to the state, the holder is
relieved of all liability for any turnover made in good faith.
Subsection (f) sets forth a definition of good faith which inter
alia allows the holder to rely on its records if they meet
reasonable commercial standards of practice in the industry.

The section also permits the holder to obtain reimbursement
for claims it elected to pay to owners who appeared after the
property was turned over. If a state in enacting Section 24 (c)
provides for the payment of interest on property delivered to the
administrator, then the holder will add such interest when paying
the claim. See Section 24 (d).

If after turnover, any person or another state makes a claim
on the holder, the state, upon request, i1s required to defend the

holder and indemnify him against any liability. This provision
is particularly important in light of the underlying share
provisions of Section 10. The comment to that section is

pertinent here as well.

§ 21. [Crediting of Dividends, Interest, or Increments to Owner's
Account].

Whenever property other than money is paid or delivered to
the administrator under this Act, the owner is entitled to
receive from the administrator any dividends, interest, or other
increments realized or accruing on the property at or before
liquidation or conversion thereof into money.
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Comment
Prior Uniform Act Provision:
Section 15.

This section changes Section 15 of the 1966 Act which
provided that the owner was not entitled to receive any income or
other increment accruing after the delivery of unclaimed property
to the administrator. This Act provides for some substantial
retention periods by the administrator. For instance, securities
obtained pursuant to Section 10 will generally be held for a
3-year period prior to sale. The owner will be entitled to
dividends, interest or other increment realized or accruing on
the property during this 3-year period.

§ 22. [Public Sale of Abandoned Property].

(a) Except as provided in subsections (b) and (c), the
administrator, within 3 years after the receipt of abandoned
property, shall sell it to the highest bidder at public sale in
whatever city in the state affords in the judgment of the
administrator the most favorable market for the property
involved. The administrator may decline the highest bid and
reoffer the property for sale if in the judgment of the
administrator the bid is insufficient. If in the judgment of the
administrator the probable cost of sale exceeds the value of the
property, it need not be offered for sale. Any sale held under
this section must be preceded by a single publication of notice,
at least [3] weeks in advance of sale, in a newspaper of general
circulation in the [county] in which the property is to be sold.

(b) Securities listed on an established stock exchange must
be sold at prices prevailing at the time of sale on the exchange.
Other securities may be sold over the counter at prices
prevailing at the time of sale or by any other method the
administrator considers advisable.

(c) Unless the administrator considers it to be in the best
interest of the state to do otherwise, all securities, other than
those presumed abandoned under Section 10, delivered to the
administrator must be held for at least one year before he may
sell them.

(d) Unless the administrator considers it to be in the best
interest of the state to do otherwise, all securities presumed
abandoned under Section 10 and delivered to the administrator
must be held for at least 3 years before he may sell them. If
the administrator sells any securities delivered pursuant to
Section 10 before the expiration of the 3-year period, any person
making a claim pursuant to this Act before the end of the 3-year
period is entitled to either the proceeds of the sale of the
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securities or the market value of the securities at the time the
claim is made, whichever amount is greater, less any deduction
for fees pursuant to Section 23(b). A person making a claim
under this Act after the expiration of this period is entitled to
receive either the securities delivered to the administrator by
the holder, if they still remain in the hands of the
administrator, or the proceeds received from sale, less any
amounts deducted pursuant to Section 23 (b), but no person has any
claim under this Act against the state, the holder, any transfer
agent, registrar, or other person acting for or on behalf of a
holder for any appreciation in the value of the property
occurring after delivery by the holder to the administrator.

(e) The purchaser of property at any sale conducted by the
administrator pursuant to this Act takes the property free of all
claims of the owner or previous holder thereof and of all persons
claiming through or under them. The administrator shall execute
all documents necessary to complete the transfer of ownership.

Comment
Prior Uniform Act Provision:
Section 17.

In order to give additional protection to the missing owner
of a security which has been presumed abandoned and is not
subject to Section 10, this section directs the administrator to
hold that security for at least one year.

If the security is one which has been presumed abandoned
pursuant to Section 10 the administrator is expected to hold the
security for 3 years. He is permitted to sell the security
within this 3-year period, but if the missing owner appears and
makes claim for the security within this 3-year period after the
administrator has sold it, the missing owner is entitled to
receive the proceeds of the sale or the market value of the
securities at the time the claim is made. Thus there is a
genuine incentive for an administrator to hold this property for
the requisite 3-year period.

Subsection (b) permits an administrator to sell securities
at prevailing prices directly to the issuing companies.
§ 23. [Deposit of Funds].

[ (a) ] Except as otherwise provided by this section, the
administrator shall promptly deposit in the [general fund] of

this State all funds received under this Act, including the
proceeds from the sale of abandoned property under Section 22.
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The administrator shall retain in a separate trust fund an amount
not less than $[100,000] from which prompt payment of claims duly
allowed must be made by him. Before making the deposit, the
administrator shall record the name and last known address of
each person appearing from the holders' reports to be entitled to
the property and the name and last known address of each insured
person or annuitant and beneficiary and with respect to each
policy or contract listed in the report of an insurance company
its number, the name of the company, and the amount due. The
record must be available for public inspection at all reasonable
business hours.

[ (b) Before making any deposit to the credit of the
[general fund], the administrator may deduct:

(1) any costs in connection with the sale of
abandoned property;

(2) costs of mailing and publication in connection
with any abandoned property;

(3) reasonable service charges; and

(4) costs incurred in examining records of holders
of property and in collecting the property from those
holders.]

Comment
Prior Uniform Act Provision:
Section 18.

This section increases from $25,000 to $100,000 the sum
which is recommended to be retained in a trust account for
payment of claims. Each state based on its own experience will
establish a minimum amount to be kept on hand in order that
claims will be quickly paid. If a state receives substantial
amounts represented by underlying stock certificates pursuant to
Section 10, it is contemplated that the amount of the trust fund
which it selects will reflect its experience in paying owners'
claims. The practice in most states is for the legislature in
its appropriation bill to provide for a continuing appropriation
of general funds to pay abandoned property claims.

§ 24. [Filing of Claim with Administrator].

(a) A person, excluding another state, claiming an interest
in any property paid or delivered to the administrator may file
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with him a claim on a form prescribed by him and verified by the
claimant.

(b) The administrator shall consider each claim within 90
days after it is filed and give written notice to the claimant if
the claim is denied in whole or in part. The notice may be given
by mailing it to the last address, if any, stated in the claim as
the address to which notices are to be sent. If no address for
notices is stated in the claim, the notice may be mailed to the
last address, if any, of the claimant as stated in the claim. No
notice of denial need be given if the claim fails to state either
the last address to which notices are to be sent or the address
of the claimant.

(c) If a claim is allowed, the administrator shall pay over
or deliver to the claimant the property or the amount the
administrator actually received or the net proceeds if it has
been sold by the administrator, together with any additional
amount required by Section 21. If the claim is for property
presumed abandoned under Section 10 which was sold by the
administrator within 3 years after the date of delivery, the
amount payable for that claim is the value of the property at the
time the claim was made or the net proceeds of sale, whichever is
greater. If the property claimed was interest-bearing to the
owner on the date of surrender by the holder, the administrator
also shall pay interest at a rate of [ ] percent a year or any
lesser rate the property earned while in the possession of the
holder. 1Interest begins to accrue when the property is delivered
to the administrator and ceases on the earlier of the expiration
of 10 years after delivery or the date on which payment is made
to the owner. ©No interest on interest-bearing property is
payable for any period before the effective date of this Act.

(d) Any holder who pays the owner for property that has been
delivered to the state and which, if claimed from the
administrator, would be subject to subsection (c) shall add
interest as provided in subsection (c). The added interest must
be repaid to the holder by the administrator in the same manner
as the principal.

Comment

Prior Uniform Act Provisions:

Sections 19 and 20.

If a valid claim to property turned over to the
administrator is made, the administrator is to return the
property or, if it has been sold, to pay the net proceeds of

sale. If the claim is for an underlying share interest presumed
abandoned under Section 10 and the administrator has sold the
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property within 3 years, the claimant is entitled to the net
proceeds of sale or the market value of the property at the time
claim was made for it, whichever is higher, together with any
additional amount payable under Section 21.

Several states have added to the 1966 Act a provision for
paying interest on property which was interest-bearing to the
owner. Subsections (c) and (d) set forth provisions which a
state may wish to enact providing for the payment of interest.

Subsection (c) provides for the administrator to pay
interest on property which was interest bearing to the owner.
The rate of interest will be fixed by each state enacting the Act
and should fairly reflect prevailing rates.

§ 25. [Claim of Another State to Recover Property; Procedure].

(a) At any time after property has been paid or delivered to
the administrator under this Act another state may recover the
property if:

(1) the property was subjected to custody by this
State because the records of the holder did not reflect
the last known address of the apparent owner when the
property was presumed abandoned under this Act, and the
other state establishes that the last known address of
the apparent owner or other person entitled to the
property was in that state and under the laws of that
state the property escheated to or was subject to a
claim of abandonment by that state;

(2) the last known address of the apparent owner
or other person entitled to the property, as reflected
by the records of the holder, is in the other state and
under the laws of that state the property has escheated
to or become subject to a claim of abandonment by that
state;

(3) the records of the holder were erroneous in
that they did not accurately reflect the actual owner
of the property and the last known address of the
actual owner is in the other state and under the laws
of that state the property escheated to or was subject
to a claim of abandonment by that state;

(4) the property was subjected to custody by this
State under Section 3(6) and under the laws of the
state of domicile of the holder the property has
escheated to or become subject to a claim of
abandonment by that state; or
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(5) the property is the sum payable on a travelers
check, money order, or other similar instrument that
was subjected to custody by this State under Section 4,
and the instrument was purchased in the other state,
and under the laws of that state the property escheated
to or became subject to a claim of abandonment by that
state.

(b) The claim of another state to recover escheated or
abandoned property must be presented in a form prescribed by the
administrator, who shall decide the claim within 90 days after it
is presented. The administrator shall allow the claim if he
determines that the other state is entitled to the abandoned
property under subsection (a).

(c) The administrator shall require a state, before
recovering property under this section, to agree to indemnify
this State and its officers and employees against any liability
on a claim for the property.

Comment

Paragraph 2 parallels Section 3(4), which permits the state
of corporate domicile to take if the state of the last known
address does not provide for the escheat or custodial taking of
the property. If the state of the last known address
subsequently enacts an unclaimed property law which covers the
property, the taking state must turn it over.

Paragraph 4, parallelling Section 3(6), provides that
property initially claimed under a "contacts" test because there
was no last known address and the state of domicile had no
applicable unclaimed property law may be reclaimed by the state
of corporate domicile if it enacts an applicable unclaimed
property law.

Prior Uniform Act Provisions:
None, but compare Sections 10 and 19.

Section 25 should be read together with Sections 3 and 4.
Sections 3 and 25 are designed to carry out the priority scheme

enunciated in Texas v. New Jersey, 379 U.S. 674 (1965). In
general the state of last known address is entitled to claim
abandoned property. Where there is insufficient information to
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permit this assertion of custody, the state of the holder's
domicile takes the property subject to a later claim by the state
of the last known address.

Paragraph 1 provides that, if property was paid to the state
of the holder's domicile because the last known address of the
owner was unknown and it is later established that the last known
address of the person entitled to the property was in another
state, the state of domicile should pay over to the state of last
known address.

Paragraph 2 parallels subsection (d) (3), which permits the
state of corporate domicile to take if the state of the last
known address does not provide for the escheat or custodial
taking of the property. If the state of the last known address
subsequently enacts an unclaimed property law which covers the
property, the taking state must turn it over.

Paragraph 3 addresses the problem of Nellius v. Tampax,
Inc., 394 A.2d 333 (Del.Ch.Ct.1978) in which the holder's records
did not reflect the fact that the record owner had sold the
property to another. The court concluded, under Texas v. New
Jersey, that the holder's records were controlling and that the
apparent and not actual owner state could initially claim the
property. Paragraph 3 provides that the state of the actual
owner can reclaim this property from the taking state.

Paragraph 4, parallelling subsection (3) (f), provides that
property initially claimed under a "contacts" test because there
was no last known address and the state of domicile had no
applicable unclaimed property law may be reclaimed by the state
of corporate domicile if it enacts an applicable unclaimed
property law.

Subsection (c) provides that the state that initially
receives the property and which is requested to remit it to
another state should be indemnified by the claiming state.

§ 26. [Action to Establish Claim].

A person aggrieved by a decision of the administrator or
whose claim has not been acted upon within 90 days after its
filing may bring an action to establish the claim in the [ ]
court, naming the administrator as a defendant. The action must
be brought within [90] days after the decision of the
administrator or within [180] days after the filing of the claim
if he has failed to act on it. [If the aggrieved person
establishes the claim in an action against the administrator, the
court shall award him costs and reasonable attorney's fees.]
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Comment
Prior Uniform Act Provision:
Section 21.

After property is presumed abandoned and reported to the
administrator (Section 17) the administrator must attempt to
locate the missing owner (Section 18). Thereafter, if the
property has been delivered to the administrator (Section 19) and
the owner or his representative appears, the administrator must
pay the claim (Section 24). The owner's rights are never cut
off. If one claiming to be the owner cannot satisfy the
administrator of his right to claim the property in an
administrative proceeding pursuant to Section 24, he retains a
right to assert his claim in a court of appropriate jurisdiction
under this section.

§ 27. [Election to Take Payment or Delivery].

(a) The administrator may decline to receive any property
reported under this Act which he considers to have a value less
than the expense of giving notice and of sale. If the
administrator elects not to receive custody of the property, the
holder shall be notified within [120] days after filing the
report required under Section 17.

(b) A holder, with the written consent of the administrator
and upon conditions and terms prescribed by him, may report and
deliver property before the property is presumed abandoned.
Property delivered under this subsection must be held by the
administrator and is not presumed abandoned until such time as it
otherwise would be presumed abandoned under this Act.

Comment
Prior Uniform Act Provision:
Section 22.

Subsection (b) is new. It authorizes the administrator to
assume custody of property prior to the time for presuming
abandonment. Administrators have expressed a need for this
authority to enable them to take possession of property, such as
the contents of a safe deposit box repository, when the holder is
terminating business but the property is not yet reportable.
Additionally, other holders which have conducted business in the
state and are ceasing operations might use the provisions of this
section. The property must be held by the administrator until
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the abandonment period runs and then the property will be subject
to the other provisions of the Act.

§ 28. [Destruction or Disposition of Property Having
Insubstantial Commercial Value; Immunity from Liability].

If the administrator determines after investigation that any
property delivered under this Act has insubstantial commercial
value, the administrator may destroy or otherwise dispose of the
property at any time. No action or proceeding may be maintained
against the state or any officer or against the holder for or on
account of any action taken by the administrator pursuant to this
section.

Comment
Prior Uniform Act Provision:
None.

This section provides for the disposition of property which
has no commercial value. As an example, the contents of safety
deposit boxes often include such items as rent receipts, personal
correspondence and lapsed insurance policies. In such cases,
these contents might have some personal significance to the
owner, which the administrator would take into consideration in
determining for what period of time he will hold the property
awaiting a claim by the owner. However, in the usual situation
there will be no interest to be preserved by maintaining this
property under state custody.

Under this section the administrator would be free to retain
property having no commercial value. Further, the administrator
could transfer it to other agencies or institutions which might
have an interest in the property because of its historical value
or other independent significance.

This section provides that the administrator in exercising
his discretion in disposing of such property is not subject to a
claim by the missing owner.

§ 29. [Periods of Limitation].

(a) The expiration, before or after the effective date of
this Act, of any period of time specified by contract, statute,
or court order, during which a claim for money or property can be
made or during which an action or proceeding may be commenced or
enforced to obtain payment of a claim for money or to recover
property, does not prevent the money or property from being
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presumed abandoned or affect any duty to file a report or to pay
or deliver abandoned property to the administrator as required by
this Act.

(b) No action or proceeding may be commenced by the
administrator with respect to any duty of a holder under this Act
more than 10 years after the duty arose.

Comment
Prior Uniform Act Provision:
Section 16.

Section 29 has an added provision that the expiration of
time periods set forth in contracts will not prevent the property
from becoming reportable. See People v. Marshall Field & Co., 83
I11.App.3d 811, 404 N.E.2d 368 (1980); Screen Actors Guild, Inc.
v. Cory, 91 Cal.App.3d 111, 154 Cal.Rptr. 77 (1979); State v.
Jefferson Lake Sulphur Co., 36 N.J. 577, 178 A.2d 329 (1962).
Section 2 abrogates another contractual condition often asserted
as a defense to reporting property otherwise presumed abandoned,
the failure to present the evidence of indebtedness.

Subsection (a) is written to insure that although the
owner's claim against the holder may be barred by the statute of
limitations prior to the effective date of the Act, the holder is
not relieved of his obligation to pay abandoned property to the
administrator. The comment to Section 16 of the 1966 Act noted
that local law must be consulted in order to ascertain whether
legislation constitutionally may be enacted reviving a cause of

action barred by the statute of limitations. This issue has been
litigated in several states, e.g., Country Mutual Insurance Co.
v. Knight, 40 I11.2d 523, 240 N.E.2d 612 (1968); Douglas

Aircraft Co. v. Cranston, 24 Cal.Rptr. 851, 374 P.2d 819 (1962);
cf. Standard 0il v. New Jersey, 5 N.J. 281, 74 A.2d 565 (1950).
Even though the statute of limitations has run before the
effective date of the Act, the holder must report and deliver the
property to the state if the holder does not regularly enforce
the statute. See South Carolina Tax Commission v. Metropolitan
Life Insurance Co., 266 S.C. 34, 221 S.E.2d 522 (1975).

Subsection (b) provides that an administrator must commence
an action against a holder within 10 years after the time the
property was first reportable. Under existing law it is not
clear that statutes of limitations apply to the state in
compelling a holder to report or deliver unclaimed property. A
holder may under the 1966 Act be subject to suit for an
indeterminate period. Certain states have argued that Section 16
of the 1966 Act applies to states and thus there is no statute of
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limitations. The 10-year limitation period will provide a holder
with a cut-off date on which it can rely.

§ 30. [Requests for Reports and Examination of Records].

(a) The administrator may require any person who has not
filed a report to file a verified report stating whether or not
the person is holding any unclaimed property reportable or
deliverable under this Act.

(b) The administrator, at reasonable times and upon
reasonable notice, may examine the records of any person to
determine whether the person has complied with the provisions of
this Act. The administrator may conduct the examination even if
the person believes it is not in possession of any property
reportable or deliverable under this Act.

(c) If a person is treated under Section 12 as the holder of
the property only insofar as the interest of the business
association in the property is concerned, the administrator,
pursuant to subsection (b), may examine the records of the person
if the administrator has given the notice required by subsection
(b) to both the person and the business association at least 90
days before the examination.

(d) If an examination of the records of a person results in
the disclosure of property reportable and deliverable under this
Act, the administrator may assess the cost of the examination

against the holder at the rate of $[ ] a day for each examiner,
but in no case may the charges exceed the value of the property
found to be reportable and deliverable. The cost of examination

made pursuant to subsection (c) may be imposed only against the
business association.

(e) If a holder fails after the effective date of this Act
to maintain the records required by Section 31 and the records of
the holder available for the periods subject to this Act are
insufficient to permit the preparation of a report, the
administrator may require the holder to report and pay such
amounts as may reasonably be estimated from any available
records.

Comment
Prior Uniform Act Provision:
Section 23.

This section is designed to facilitate compliance with the
Act. Subsection (a) provides for the filing of a negative report
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if the administrator requires such a report and will minimize
disruption which would otherwise be caused to the holder if an
examination of records instead were conducted by the
administrator. Subsection (b) is based on Section 23 of the 1966
Act. The 1966 Act authorizes examination if the administrator
has reason to believe the holder has failed to report property.
To require as prerequisite for an examination that a state has
reason to believe information has been withheld encourages
litigation and imposes an unnecessary burden on the state.

Subsection (c) 1is intended to provide a useful method
whereby the administrator can conduct a single examination of a
dividend disbursing agent or transfer agent serving in such
capacity for numerous business associations. Under the 1966 Act,
dividend disbursing agents and transfer agents have refused to
permit any examination of records unless the affirmative consent
of the business association was first obtained. This procedure
has proved unwieldy and very expensive to the enforcing states.
By requiring prior notice to the dividend disbursing agent and
the business association, the agent will have an opportunity to
make the necessary arrangements with its principal, the business
association, to provide the necessary information in the event
that the business association elects not to report the property
in question wvoluntarily. This section, together with Section 33,
will enable several states to conduct joint examinations of
numerous holders at one time, saving substantial expense and thus
permitting examinations which might otherwise be economically
unfeasible.

Subsection (e) permits the use of estimates in instances
where the holder has failed to report and deliver property that
is abandoned and no longer has records with which to prepare such
a report. Additionally, if the holder fails to maintain records
of the last known address, states can assert claims based on any
other records which might exist. Resort may be had to computer
codes. This subsection does not resolve the issue of whether the
domiciliary state of the holder can also claim the property from
the holder. See comment to Section 1(11). While the holding in
Texas v. New Jersey is intended to prevent multiple liability of
holders, this subsection, viewed as a penalty for failure to
maintain records of names and last known address, is not
inconsistent with that decision. Subsection (e) is prospective
only.

§ 31. [Retention of Records].

(a) Every holder required to file a report under Section 17,
as to any property for which it has obtained the last known
address of the owner, shall maintain a record of the name and
last known address of the owner for 10 years after the property
becomes reportable, except to the extent that a shorter time is
provided in subsection (b) or by rule of the administrator.
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(b) Any business association that sells in this State its
travelers checks, money orders, or other similar written
instruments, other than third-party bank checks on which the
business association is directly liable, or that provides such
instruments to others for sale in this State, shall maintain a
record of those instruments while they remain outstanding,
indicating the state and date of issue for 3 years after the date
the property is reportable.

Comment
Prior Uniform Act Provision:
None.

Many holders are not retaining records of addresses of
owners. While Section 11l(e) of the 1966 Act may be interpreted
to require that those records be kept, this section makes express
such a requirement if the holder initially had an address. The
experience of several states has confirmed that substantial
amounts of unclaimed property, for which at one time the holder
had records of address, are now subject to claim only by the
domiciliary state of the holder since the recorded address has
not been retained.

This section does not require that the holder in the first
instance obtain the address of the owner, a matter which each
state may wish to consider as to specific types of property. For
example, a record of the address of the purchaser or recipient of
a gift certificate customarily is not obtained.

Initially, the period for which records of address must be
obtained is established at 10 years from the date the property
was first reportable as abandoned property. However, this
section permits a state to shorten this period by rule. Because
the reporting practices of holders vary, an administrator will
want to consider such factors as the burden imposed on the holder
in maintaining such records, the opportunity of returning the
property, and the type of business of the holder. For example,
in the case of property that would be reportable in the aggregate
without the name and address of the apparent owner under Section
17, a state might adopt a rule providing for a relatively short
record retention period on condition that the holder maintain a
record sufficient to satisfy the requirements of Texas v. New
Jersey that there be a last known address or that the state can
prove that the last known address of the creditor was within its
borders.

Subsection (b) is designed to insure that the information
required for asserting a claim to travelers checks and money
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orders specified in subsection 4(c) is retained by the issuers of
travelers checks and money orders.

§ 32. [Enforcement].

The administrator may bring an action in a court of
competent jurisdiction to enforce this Act.

Comment
Prior Uniform Act Provision:
Section 24.

Section 32 authorizes suit by the administrator in any court
of competent jurisdiction. Although generally an administrator
would be expected to sue in his own state, he can use the courts
of another forum to enforce the Act. See Section 33. See also,
Commonwealth of Pennsylvania v. Kervick, 60 N.J. 289, 288 A.2d
289 (1972).

§ 33. [Interstate Agreements and Cooperation; Joint and
Reciprocal Actions With Other States].

(a) The administrator may enter into agreements with other
states to exchange information needed to enable this or another
state to audit or otherwise determine unclaimed property that it
or another state may be entitled to subject to a claim of
custody. The administrator by rule may require the reporting of
information needed to enable compliance with agreements made
pursuant to this section and prescribe the form.

(b) To avoid conflicts between the administrator's
procedures and the procedures of administrators in other
jurisdictions that enact the Uniform Unclaimed Property Act, the
administrator, so far as is consistent with the purposes,
policies, and provisions of this Act, before adopting, amending
or repealing rules, shall advise and consult with administrators
in other jurisdictions that enact substantially the Uniform
Unclaimed Property Act and take into consideration the rules of
administrators in other jurisdictions that enact the Uniform
Unclaimed Property Act.

(c) The administrator may join with other states to seek
enforcement of this Act against any person who is or may be
holding property reportable under this Act.

(d) At the request of another state, the attorney general of
this State may bring an action in the name of the administrator
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of the other state in any court of competent jurisdiction to
enforce the unclaimed property laws of the other state against a
holder in this State of property subject to escheat or a claim of
abandonment by the other state, if the other state has agreed to
pay expenses incurred by the attorney general in bringing the
action.

(e) The administrator may request that the attorney general
of another state or any other person bring an action in the name
of the administrator in the other state. This State shall pay
all expenses including attorney's fees in any action under this
subsection. [The administrator may agree to pay the person
bringing the action attorney's fees based in whole or in part on
a percentage of the value of any property recovered in the
action.] Any expenses paid pursuant to this subsection may not
be deducted from the amount that is subject to the claim by the
owner under this Act.

Comment
Prior Uniform Act Provision:
None-but compare, Section 10.

Cooperation among states is essential if abandoned property
programs are to be efficiently administered. In recent years
several states have joined together to audit major holders.
Additionally, several states have entered into agreements to act
as collection agents for each other. 1Interstate cooperation and
the development of uniform reporting forms and uniform
regulations will be of assistance to holders as well as program
administrators. Section 33 encourages joint agreements and
cooperation among the states.

In many instances holders apparently fail to report based on
the correct assumption that individual and distant states will
not go to the expense of auditing records. This section will
permit spreading the very real expense of conducting audits among
several collecting states and the pooling of information which
should make enforcement of the Act less burdensome to the state
and potentially less burdensome to major corporate holders. An
agreement among the states might expressly relieve holders from
reporting piecemeal to separate states. Instead, they might be
able to file a single report of all abandoned property, wherever
located, and regardless of the address of the owner.

Reciprocal agreements envisioned under subsection (c) do not
require the consent of Congress under the Compact Clause of the
Constitution, Art. I, § 10, cl. 3. The Supreme Court has held
that the restriction of the Compact Clause is limited to
combinations or agreements that tend to increase the political
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power of the states to such an extent that it interferes with the
supremacy of the United States. United States Steel wv.
Multi-State Tax Commission, 434 U.S. 452 (1978). In Multi-State
Tax Commission the Court upheld a tax compact, that had not been
approved by Congress creating a permanent administrative body to
perform audits of multi-state taxpayer operations, and at the
request of a member state, to sue to enforce the audits in the
courts of the member states.

This section simply authorizes an economical approach to
enforcing a state's claim under Texas v. New Jersey. Each state
retains discretion to bring suit or to decide against such
action, remaining free to adopt its own abandoned property
policies. The position of the states will not be politically
improved at the expense of the federal government although the
process for claiming abandoned property will be more efficient.

Action by one state for another is expressly permitted by
this section. 1In some cases the administrator of a state may
deem it wise to seek counsel in a foreign jurisdiction. There
may be small claims which would not justify individual action by
the claimant state in a foreign forum, but if several states join
forces and retain counsel in the holder state to sue for all of
them, it might be administratively justified. This section
expressly permits such joint action.

§ 34. [Interest and Penalties].

(a) A person who fails to pay or deliver property within the
time prescribed by this Act [shall] [may be required to] pay to
the administrator interest at the annual rate of [18 percent] [10
percent above the annual rate of discount, in effect on the date
the property should have been paid or delivered, for the most
recent issue of 52-week United States Treasury bills] on the
property or value thereof from the date the property should have
been paid or delivered.

(b) A person who willfully fails to render any report or
perform other duties required under this Act shall pay a civil
penalty of $[100] for each day the report is withheld or the duty
is not performed, but not more than $[5000].

(c) A person who willfully fails to pay or deliver property
to the administrator as required under this Act shall pay a civil
penalty equal to 25 percent of the value of the property that
should have been paid or delivered.

(d) A person who willfully refuses after written demand by
the administrator to pay or deliver property to the administrator

as required under this Act is guilty of a [ ] and upon conviction
may be punished by a fine of not less than $[ ] nor more than $|
], or imprisonment for not more than [ ] months, or both.
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Comment
Prior Uniform Act Provision:
Section 25.

A major weakness of the 1966 Act was its ineffective penalty
provision. Primary reliance on the criminal law as a compliance
mechanism is misplaced. Often the reason for withholding
property is economic, and economic sanctions in those cases are
generally more effective in assuring compliance.

The experience of several states is that many holders find
the economic incentive for noncompliance so great that violations
of the law are frequent and extensive. The holder who neglects
to report or pay has the use of property which is extremely
valuable to it. The provision for civil penalties in subsection
(a) is designed to give a holder sufficient incentive to report
and pay over abandoned property. It is also designed to ensure
that the true owners or their representatives, the states,
receive the income from the property while it is wrongfully
withheld. Similar provisions have been enacted by several
states, for example, California (Cal.Civ.Pro.Code § 1577
(Supp.1981)) and Minnesota (Minn.Stat. & 345.55 subd. 3).

Criminal penalties are provided in subsection (d) for
willful refusal, after written demand by an administrator, to pay
or deliver property.

§ 35. [Agreement to Locate Reported Property].

All agreements to pay compensation to recover or assist in

the recovery of property reported under Section 17, made within

24 months after the date payment or delivery is made under
Section 19, are unenforceable.

Comment
Prior Uniform Act Provision:
None.

This section is in part based on Cal.Civ.Pro.Code § 1582
(Supp.1981).

§ 36. [Foreign Transactions].
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This Act does not apply to any property held, due and owing
in a foreign country and arising out of a foreign transaction.

Comment
Prior Uniform Act Provision:
None.

This provision is designed to exclude from the coverage of
the Act wholly foreign transactions.

§ 37. [Effect of New Provisions; Clarification of Application].

(a) This Act does not relieve a holder of a duty that arose
before the effective date of this Act to report, pay, or deliver
property. A holder who did not comply with the law in effect
before the effective date of this Act is subject to the
applicable enforcement and penalty provisions that then existed
and they are continued in effect for the purpose of this
subsection, subject to Section 29(b).

(b) The initial report filed under this Act for property
that was not required to be reported before the effective date of
this Act but which is subject to this Act must include all items
of property that would have been presumed abandoned during the
10-year period preceding the effective date of this Act as if
this Act had been in effect during that period.

Comment
Prior Uniform Act Provision:
None.

This Act adds, amends, clarifies and repeals sections of the
1966 Act. The new Act may provide for the presumption of
abandonment of one type of property that arguably was not subject
to a presumption of abandonment under the 1966 Act. For example,
the 1966 Act did not expressly cover underlying share
certificates unless they were held or owing by business
associations. Underlying share certificates are now expressly
covered in this Act pursuant to Section 10. Additionally, the
state of last known address under the 1966 Act perhaps could not
reach property otherwise presumed abandoned where the holder was
not doing business in the state of last known address.
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Subsection (a) provides that if a state had an unclaimed
property law prior to the adoption of this Act, a holder is not
relieved of his duty to report and pay over the property
abandoned under the Act then existing.

Subsection (b) deals with the problem of how far back a
holder must check his records to determine what property not
subject to the prior Act must be paid to the state under this
Act. The period chosen is 10 years. A holder is required to pay
to the state any property which 10 years before the date of
enactment would have been payable in the enacting state if this
Act had been in effect. For example, if a state enacts the new
Act effective January 1, 1983 for property not previously
presumed abandoned, the holder must report it if, as of January
1, 1973, it had been unclaimed for the abandonment period. A
similar provision is found in Section 11(g) of the 1966 Act.

However, some property subject to this Act but which was not
covered by the then existing Act may have been paid to another
state. If a holder has already paid this property to another
state under its then existing unclaimed or abandoned property
laws, it is not required to pay again to this State. Nothing in
this section, however, prohibits this State from making a claim
on the state to which the property was originally paid.

§ 38. [Rules].

The administrator may adopt necessary rules to carry out the
provisions of this Act.
§ 39. [Severability].

If any provision of this Act or the application thereof to
any person or circumstance is held invalid, the invalidity shall
not affect other provisions or applications of this Act which can
be given effect without the invalid provision or application, and
to this end the provisions of this Act are severable.

§ 40. [Uniformity of Application and Construction].

This Act shall be applied and construed as to effectuate its
general purpose to make uniform the law with respect to the
subject of this Act among states enacting it.

§ 41. [Short Title].

This Act may be cited as the Uniform Unclaimed Property Act
(1981) .
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S 42. [Repeall.

The following acts and parts of acts are hereby repealed:

§ 43. [Time of Taking Effect].

This Act shall take effect .....

App. 771



UNIFORM
COMMERCIAL CODE

The American Law Institute

National Conference of

Commissioners on Uniform State Laws

1972 OFFICIAL TEXT

WITH COMMENTS
and
APPENDIX
Showing 1972 Changes

Tho Execulive Office . National Conference of
The American Law Institute Commisgioners on Uniform State Laws
4025 Chestnut Streot 1155 East 60th Street
Philadelphia, Pennaylvania 19104 Chicago. Hlinois 60637

App. 772



COPYRIGHT ® 1948
By
THE AMERICAN LAW INSTITUTE
and
NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS

ARTICLES 1-3 INCLUSIVE
COPYRIGHT ® 1949
By
THE AMERICAN LAW INSTITUTE
and
NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS

COPYRIGHT @ 1949, 1950, 1952, 1958, 1959, 1963
By
THE AMERICAN LAW INSTITUTE
and
NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS

COPYRIGHT @©) 1972
By
THE AMERICAN LAW INSTITUTE
and
NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS

Reproduced with permission of The American Law Institute and the
National Conference of Commissioners on Uniform State Laws,

Unif.Com.Code 1972 Pamph.
1st Reprint—1972

App. 773



COMMERCIAL PAPER
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§ 3—102
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3—606.
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PART 7. ADVICE OF INTERNATIONAL SIGHT DRAFT

Letter of Advice of International Sight Draft.

PART 8. MISCELLANEQUS

3—701.
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3—802.
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3—804.

3—805.

Effect of Instrument on Obligation for Which It Is Given.

Lost, Destroyed or Stolen Instruments.
In;truments Not Payable to Order or to Bearer.

PART 1

SHORT TITLE, FORM AND INTERPRETATION

§ 3—101. ° Short Title

This Article shall be known and may be cited as Uniform Com-

mercial Code—Commercial Paper.

Official Comment

This Article represents a com-
plete revision and modernization
of the Uniform Negotiable In-
struments Law.

The Comments which follow
will point out the respects in
which this Article changes the
Negotiable Instruments Law,
which was promulgated by the
National Conference of Commis-
sioners on Uniform State Laws
in 1896, and was subsequently
enacted in every American ju-
risdiction, Needless to say, in

§ 3—102.

the 50 odd years of the history
of that statute, there have been
vast changes in commercial
practices relating to the han-
dling of negotiable instruments.
The need for revision of this
important statute was felt for
some years before the present
project was undertaken.

It should be noted especially
that this Article does not apply
in any way to the handling of se-
curities. Article 8 deals with
that subject. See Sec. 3-—103.

Definitions and Index of Definitions

(1) Inthis Article unless the context otherwise requires
(a) “Issue” means the first delivery of an instrument to a

holder or a remitter.

(b) An “order” is a direction to pay and must be more than
an authorization or request. It must identify the per-
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§ 3—102 UNIFORM COMMERCIAL CODE

son to pay with reasonable certainty. It may be ad-
dressed to one or more such persons jointly or in the
alternative but not in succession.

(c) A “promise” is an undertaking to pay and must be more
than an acknowledgment of an obligation.

(d) “Secondary party” means a drawer or endorser.
(e) “Instrument’’ means a negotiable instrument,

(2) Other definitions applying to this Article and the sections

in which they appear are:

“Acceptance”. Section 3—410,

“Accommodation party”. Section 3—415,

“Alteration”, Section 3—407.

“Certificate of deposit”. Section 3—104,

“Certification”, Section 3—411.

“Check”. Section 3—104.

“Definite time”. Section 3--109.

“Dishonor”. Section 3—507.

“Draft”. Section 83—104.

“Holder in due course”. Section 3—302.

“Negotiation”, Section 3—202,

“Note". Section 3—104.

“Notice of dishonor”., Section 3—508.

“On demand”. Section 3—108.

“Presentment”, Section 3—504.

“Protest”. Section 3—509.

“Restrictive Indorsement”. Section 8—205.

“Signature”, Section 3-——401.

(8) The following definitions in other Articles apply to this

Article:

“Account”, Section 4—104.

“Banking Day”. Section 4—104.

“Clearing house”. Section 4—104.

“Collecting bank”. Section 4—105.

“Customer”. Section 4—104.

“Depositary Bank”, Section 4—105.

“Documentary Draft”, Section 4—104.

“Intermediary Bank”. Section 4—105.

“Item”. Section 4—104.

“Midnight deadline”. Section 4—104.

“Payor bank”, Section 4—105.

(4) In addition Article 1 contains general definitions and
principles of construction and interpretation applicable through-
out this Article,
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§ 3—102

Official Comment

Prior Uniform Statutory Provi-
sion; Sections 1(5), 128 and
191, Uniform Negotiable Instru-
ments Law,

Changes: See below,

Purposes of Changes:

1. The definition of “issue”
in Section 191 of the original
act has been clarified in two re-
spects, The Section 191 defini-
tion required that the instru-
ment delivered be “complete in
form” inconsistently with the
provisions of Scctions 14 and 15
(relating to incomplete instru-
ments) of the original act. The
“complete in form’ language has
therefore been deleted. Fur-
thermore the Section 191 defini-
tion required that the delivery
be “to a person who takes as a
holder”, thus raising cifficulties
in the ease of the remitter (see
Comment 3 to Sec. 3—302) who
may not be a party to the instru-
ment and thus not a holder. 'Tne
definition in subsection (1) (&)
of this Section thus provides
that the delivery may be to a
holder or to a remitter.

2. The definitions of “order”
[subsection (b)] and *promise”
[subsection (¢)] are new, but
state principles clearly recog-
nized by the courts. In the case
of orders the dividing line be-
tween “a direction to pay” and
“an authorization or request”
may not be self-evident in the
occasional unusual, and there-
fore non-commercial, case. The
prefixing of words of courtesy
to the direction—as “please pay”
or “kindly pay’—should not lead

to a holding that the direction
has degenerated into a mere re-
quest. On the other hand in-
formal language—such as “I
wish you would pay”’—would not
qualify as an order and such an
instrument would be non-nego-
tiable. The definition of “prom-
ise” i+ intended to make it clear
that '+ mere I.0.U. is not a ne-
gotizble instrument, and to
change the result in occasional
cases which have held that “Due
Currier & Barker seventeen dol-
lars and fourteen cents, value
received.” and “I borrowed from
P. Shemonia the sum of five hun-
dred dollars with four per cent
interest; the borrowed money
ought to be paid within four
months from the above date”
were promises sufficient to make
the instruments into notes.

3. The last sentence of sub-
section (1) (b) (“order”) per-
mits the order to be addressed
to one or more persons (as
drawees) in the alternative, rec-
ognizing the practice of corpo-
rations issuing dividend checks
and of other drawers who for
commercial convenience name a
number of drawees, usually in
different parts of the country,
The section on presentment pro-
vides that presentment may be
made to any one of such draw-
ees. Drawees in succession are
not permitted because the holder
sbould not be required to make
more tban one presentment, and
upon the first dishonor should
have his recourse against the
drawer and indorsers.

4. Comments on the defini-
tions indexed follow the sections
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§ 3—102

in which the definitions are con-

tained.
Cross Reference:

Point 3: Section 3—504(3)
(a).

§ 3—103.

UNIFORM COMMERCIAL CODE

Definitional Cross References:
“Bank”. Section 1—201.
“Delivery”. Section 1—201,
“Holder”. Section 1—201,
“Money”. Section 1—201,
“Person”, Section 1—201,

Limitations on Scope of Article

(1) This Article does not apply to money, documents of title

or investment securities.

(2) The provisions of this Article are subject to the provisions
of the Article on Bank Deposits and Collections (Article 4) and

Secured Transactions (Article9).

Official Comment

Prior Uniform Statutory Provi-
sion: None.

Puiposes:

1. This Article is restricted
to commercial paper—that is to
say, to drafts, checks, certifi-
cates of deposit and notes as de-
fined in Section 3—104(2). Sub-
section (1) expressly excludes
any money, as defined in this
Act (Section 1-—201), even
though the money may be in the
form of a bank note which meets
all the requirements of Section
3—104(1). Money is of course
negotiable at common law or
under separate statutes, but no
provision of this Article is ap-
plicable to it. Subsection (1)
also expressly excludes docu-
ments of title and investment ge-
curities which fall within Arti-
cles 7 and 8, respectively, To
this extent the section follows
decisions which held that inter-
im certificates calling for the de-
livery of securities were not ne-
gotiable instruments under the
original statute. Such paper is
now covered under Article 8, but
is not within any section of this

Article, Likewise, bills of lad-
ing, warehouse receipts and oth-
er documents of title which fall
within Article 7 may be negotia-
ble under the provision of that
Article, but are not covered by
any section of this Article.

2, Instruments which {fall
within the scope of this Article
may also be subject to other Ar-
ticles of the Code. Many items
in course of bank collection will
of course be negotiable instru-
ments, and the same may be true
of collateral pledged as secur-
ity for a debt. In such cases
this Article, which is general, is,
in case of conflicting provisions,
subject to the Articles which
deal specifically with the type of
transaction or instrument in-
volved: Article 4 (Bank De-
posits and Collections) and Arti-
cle 9 (Secured Transactions), In
the case of a negotiable instru-
ment which is subject to Article
4 because it is in course of col-
lection or to Article 9 because it
is used as collateral, the provi-
sions of this Article continue to
be applicable except insofar as
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there may be conflicting provi-
sions in the Bank Collection or
Secured Transactions Article.

An instrument which qualifies
as “negotiable” under this Arti-
cle may also qualify as a “se-
curity” under Article 8. It will
be noted that the formal req-
uisites of negotiability (Section
8—104) go to matters of form
exclusively; the definition of
“gecurity” on the other hand
(Section 8—102) looks princi-
pally to the manner in which an
instrument is used (‘“commonly
dealt in upon securities ex-
changes . . . or commonly
recognized . . . asamedi-
um for investment”). If an in-

§ 3—104.

Form of Negotiable Instruments;

§ 3—104

strument negotiable in form un-
der Section 3—104 is, because
of the manner of its use, a “se-
curity” under Section 8—102,
Article 8 and not this Article ap-
plies. See subsection (1) of this
Section and Section 8—102(1)
(b).

Cross References:

Point 1: Articles 7 and 8;
Sections 1—201, 8-—-104(1) and
(2), 3—107,

Point 2: Artieles 4 and 9;
Sections 3—104 and 8—102,

Definitional Cross References:

“Document of title”. Section
1-—-201,
“Money”, Section 1—201,

“Draft”;

“Cheek"”; “Certificate of Deposit”; ‘“Note”
(1) Any writing to be a negotiable instrument within this

Article must

(a) be signed by the maker or drawer; and

(b) contain an unconditional promise or order to pay a sum
certain in money and no other promise, order, obliga-
tion or power given by the maker or drawer except as
authorized by this Article; and

(c) be payable on demand or at a definite time; and
(d) be payable to order or to bearer.
(2) A writing which complies with the requirements of this

section is

(a) a“draft” (“bill of exchange”) if it is an order;
(b) a “check” if it is a draft drawn on a bank and payable

on demand;

(e) a “certificate of deposit” if it is an acknowledgment
by a bank of receipt of money with an engagement to

repay it;

(d) a “note” if it is a promise other than a certificate of

deposit.

(3) As used in other Articles of this Act, and as the context
may require, the terms “draft”, “check”, *“certificate of deposit”
and “note” may refer to instruments which are not negotiable

215

App. 778



§ 3—104

UNIFORM COMMERCIAL CODE

within this Article as well as to instruments which are so ne-

gotiable.

Official Comment

Prior Uniform Statutory Provi-
sion: Sections 1, 5, 10, 126, 184
and 185, Uniform Negotiable In-
struments Law.

Changes: Parts of original sec-
tions combined and reworded;
new provisions; original Sec-
tion 10 omitted.

Purposes of Changes and New
Matter: The changes are in-
tended to bring together in one
section related provisions and
definitions formerly widely sep-
arated.

1. Under subsection (1) (b)
any writing, to be a negotiable
instrument within this Article,
must be payable in money, In
a few states there are special
statutes, enacted at an early
date when currency was less
sound and barter was prevalent,
which make promises to pay in
commodities negotiable. Even
under these statutes commodity
notes are now little used and
have no general circulation.
This Article makes no attempt to
provide for such paper, as it is
a matter of purely local concern.
Even if retention of the old stat-
utes is regarded in any state as
important, amendment of this
section may not be necessary,
since “within this Article” in
subsection (1) leaves open the
possibility that some writings
may be made negotiable by other
statutes or by judicial decision.
The same is true as to any new
type of paper which commercial
practice may develop in the fu-
ture.
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2. While a writing cannot be
made a negotiable instrument
within this Article by contract
or by conduct, nothing in this
section is intended to mean that
in a particular case a court may
not arrive at a result similar to
that of negotiability by finding
that the obligor is estopped by
his conduct from asserting a de-
fense against a bona fide pur-
chaser. Such an estoppel rests
upon ordinary principles of the
law of simple contract; it does
not depend upon negotiability,
and it does not make the writing
negotiable for any other pur-
pose, But a contract to build
a house or to employ a workman,
or equally a security agreement
does not become a negotiable in-
strument by the mere insertion
of a clause agreeing that it shall
be one,

3. The words “no other prom-
ise, order, obligation or power"
in subsection (1) (b) are an ex-
pansion of the first sentence of
the original Section 5. Section

. 3—112 permits an instrument to

carry certain limited obligations
or powers in addition to the sim-
ple promise or order to pay mon-
ey. Subsection (1) of this Sec-
tion is intended to say that it
cannot carry others.

4. Any writing which meets
the requirements of subsection
(1) and is not excluded under
Section 3—108 is a negotiable
instrument, and all sections of
this Article apply to it, even
though it may contain additional
language beyond that contem-
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plated by this section. Such an
instrument is a draft, a check,
a certificate of deposit or a note
28 defined in subsection (2).
Traveler's checks in the usual
form, for instance, are negotia-
ble instruments under this Arti-
cle when they have been com-
pleted by the identifying signa-
ture,

6. This Article omits the
original Section 10, which pro-
vided that the instrument need
not follow the language of the
act if it “clearly indicates an in-
tention to conform” to it. The
provision has served no useful
purpose, and it has been an en-
couragement to bad drafting
and to liberality in holding ques-
tionable paper to be negotiable.
The omission is not intended to
mean that the instrument must
follow the language of this sec-
tion, or that one term may not
be recognized as clearly the
equivalent of another, as in the
case of “I undertake” instead of
“I promise,” or “Pay to holder”
instead of ‘“Pay to bearer.”” It
does mean that either the lan-

§ 3—105

guage of the section or a elear
equivalent must be found, and
that in doubtful cases the deci-
sion should be against negotia-
bility.

6. Subsection (8) is intended
to make clear the same policy
expressed in Section 3—805.

Cross References:

Sections 8—106 through 8—
112, 3—401, 3—402 and 3—408.

Point 1: Section 8—107.

Point 8: Section 3—112,

Point 4: Sections 8—103 and
3—806.

Point 6: Section 3—806.

Definitional Cross References:
“Bank”. Section 1—201.
“Bearer”, Section 1—201.
“Definite time”, Section 8—

109,

“Money”. Section 1—201,
“On demand”, Section 3--108.
“Order”. Section 3—102,
“Promise”, Section 8—102, '
“Signed”, Section 1—201,
“Term”, Section 1—201,
“Writing’’, Section 1—201,

§ 3—105. ‘When Promise or Order Unconditional

(1) A promise or order otherwise unconditional is not made
conditional by the fact that the instrument
(a) is subject to implied or constructive conditions; or
(b) states its consideration, whether performed or prom-
ised, or the transaction which gave rise to the instru-
ment, or that the promise or order is made or the in-
strument matures in accordance with or “as per” such

transaction; or

(c) refers to or states that it arises out of a separate agree-
ment or refers to a separate agreeinent for rights as to
prepayment or acceleration; or

(d) states that it is drawn under a letter of credit; or
(e) states that it is secured, whether by mortgage, reserva-

tion of title or otherwise; or
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1015 2nd Averue

COMMISSION ON FINANCIAL STRUCTURE AND REGULATION

~

1016 6th Sheer NW.

The President December 22, 1972

The White House
Wushington, D.C.

Dear Mr. President:

The President’s Commission on Financial Structure and Regulation
" herewith submits its report.

The Commission was charged with undertaking a thorough analysis
of the structure and regulation of financial institutions. This task completed.
we propose a pnumber of fundamental changes in the nation’s financial
system,

The Commission viewed the financial sector as a unified whole, In its

" studies and deliberations it took account of the interdependence of the
various institutions. The recommendations should therefore be considered
and implemented in the same manner. The recommendations. taken
together, would produce @ structural and regulatory system which will
elficiently and equitably serve the financial needs of the country in the
coming decades,

The report reflects a consensus of the views of Commission members.
Individual Commissioners, however, may not agree with all of the recom-
mendutions. The signatures of the Commissioners should be interpreted as an
indication of their general agreement with the thrust of the report, not as
full accord on the many issues discussed in it.

We respectfully submit our report in the hope that it will assist you,
the Congress. other officials of the Government, and all Americans interested
in improving the performance of the financial system.

Sincerely,

N e,

Reed O. Hunt
Chaiyman

-~ —

Woshingten, D.C 2
Seattle, Worhingion 98104 -
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Foreword

President Richard M. Nixon disclosed his plans to
appoint a commission to study the nation’s financial structure
in the 1970 Economic Report of the President. On February
19, 1970, then Secretary of the Treasury David M. Kennedy
informed the Joint Economic Committee of the President’s
plans, emphasizing the long-range nature of the proposed
commission’s study.

My appointment as Chairman of the Commission on
Financial Structure and Regulation was announced by the
President on April 22, 1970. On April 28, the Treasury
Department held a meeting to help identify issues deserving
Commission attention and the approaches and methodology the
Commission might use in dealing with them. '

The Treasury meeting was led by Henry C. Wallich,
Senior Consultant to the Treasury, with Under Secretary Charls
E. Walker in attendance. Those invited included representatives
from the Board of Governors of the Federal Reserve System,
the Federal Deposit Insurance Corporation, the Federal Home
Loan Bank Board, the Office of the Comptroller of the
Currency, the Bureau of the Budget and the Council of
Economic Advisers. Leading scholars from universities and
financial institutions also attended.

The meeting produced many valuable suggestions.
Under Secretary Walker and I asked Samuel P. Chase, Donald P.
Jacobs and Almarin Phillips to distill these suggestions and
prepare a proposed study agenda for the first meeting of the
Commission.

On June 16, 1970, President Nixon announced the
names of the outstanding citizens who had agreed to serve as
members of the Commission. The President gave them a broad
mandate: to “‘review and study the structure, operation, and
regulation of the private financial institutions in the United
States, for the purpose of formulating recommendations that
would improve the functioning of the private financial system.”
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The first meeting of the Commission was. held in
Washington on June 27, 1970. At this first meeting, it was
agreed that the Commission would focus primarily on problems
relating to commercial banks, mutual savings banks, savings and
loan associations, credit unions, private pension plans and
reserve life insurance companies. For these institutions, the
Commission elected to study in detail their functional speciali-
zation, the effects of deposit rate regulations, chartering and
branching, problems of deposit insurance, reserves and taxation, .
the effects- of regulations on mortgage markets and résidential
construction; competitive problems and the framework of the
financial regulatory agencies. As this report shows these plans'
were little altered at subsequent meetings. ,

The" Commission elected to operate- as a committee-
of-the-whole rather than divide into specialized groups. Mate-
rials relating to topics of meetings were- mailed to the
Commissioners in advance of each meeting. These consisted of
statements and letters from individuals, trade groups and
government agencies, articles from journals, books, government
agency and Congressional hearings and reports, and 19 papers
prepared specifically for the Commission by outside experts.
Early meetings were devoted to general discussions of broad
problems and policy alternatives. The development of an
integrated set of recommendations occupied the meetings after
March, 1971.

There were 15 meetings, and each was attended by all or
nearly all of the Commissioners. At first the meetings were for
one day, but as the drafting of the report progressed, meetings
were -extended. In the final two meetings, in November and
December, 1971, the Commission met for several consecutive
days in order to complete the report on schedule.

The report represents a consensus of views. Individual
Commissioners may have somewhat divergent opinions on some
issues but, considering the report as a whole, there is broad
support among the Commissioners for its recommendations.

The roles played by members of the staff are gratefully
acknowledged. Donald P. Jacobs and Almarin Phillips, the
Co-Directors, gave intellectual direction to the Commission’s
work by providing alternative approaches for our consideration
and preparing drafts of the report as the consensus of views
emerged. They maintained continuous contact with Commis-
sion members and assumed a liaison role with government
agencies and other parties interested in the Commission’s
progress. The absence of a single director may have violated
conventional organizational practice, but Professors Jacobs and

Phillips worked well together in tandem.
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The Co-Directors were aided immeasurably by Lucille S.
Mayne, who summarized and indexed the reading materials and
prepared drafts of some sections of the report. Bertwing C. Mah
also served as an economic expert, providing data and memo-
randa on many of the topics on the Commission’s agenda. Neil
B. Murphy was staff economist during the summer of 1971, the
period when the first drafts of a complete report were being
prepared.

Allen R. Rule served as Special Assistant to the
Chairman, counsel and legal researcher. Mr. Rule was of great
assistance to the Chairman, and most helpful in opening and
staffing the Commission’s offices in Seattle and Washington,
D.C. He also helped in drafting the report. James T. Lynch also
acted as counsel, did much of the legal research underlying the
recommendations, and helped in drafting the report. Henry M.
Shine, Jr., became Director of Governmenf{ and Industry
Relations in May, 1971. Mr. Shine was appointed to augment
relations with the Congress, executive agencies, consumer
groups and the financial industry as well as to provide
continuity after the Commission’s report was completed.

The support staff, too, has been exceptionally helpful.
The Washington Office was headed by Clarence H. Scruggs.
Mr. Scruggs handled administrative matters for the Commission
and made arrangements for all the meetings. He was assisted
during the first year by Patricia Watts and, from December,
1970, by Francine Oreto. The Washington Office has also
included Veachel Ambrose, Patricia Bennett, Sheryl Kemerling,
Patricia Sagon and Linda Winkler.

The staff of the Seattle Office included Maureen E.
Hallgrimson, assisted by Stephanie Bourgette, Kristine Fransen,
and Marilyn Meyer. The Commission extends to each member
of the staff its profound thanks.

Finally, a word about the Commission members. After
working closely with these gentlemen for over 18 months, I can
only say they were well-chosen. They brought broad experience
to the assignment and every meeting reflected their preparation,
diligent work and keen interest.

It was a tremendous experience to act as Chairman for
this group. We conclude with a strong hope that we have
suggested changes which will be helpful to our country.

Reed O. Hunt

Chatrman
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A. The Regulation of
Interest Rate Ceilings
- on Deposits

TIME AND SAVINGS DEPOSITS AND CERTIFI-
CATES OF DEPOSIT

The Commission recommends that:

the power to stipulate deposit rate maximums be
abolished for time and savings deposits, certificates of
deposit and share accounts of $100,000 or more

the power to stipulate deposit rate maximums on time
and savings deposits, certificates of deposit and share
accounts of less than $100,000 at commercial banks,
mutual savings banks, savings and loan associations, and
credit unions be given to the Board of Governors of the
Federal Reserve System for use on a standby basis, to be
exercised only when serious disintermediation is

threatened

the Board have discretionary power to reduce the
$100,000 cut-off amount for the standby power

the standby power of the Board to establish interest rate
ceilings on time and savings deposits, certificates of
deposit and share accounts include the power to:

a establish for a period of five years ceiling differen-
tials between institutions providing third party
payment services and institutions not providing such
services !

b establish for up to two years from the date these
recommendations are adopted rate ceiling differen-

Third party payment services, as here defined, include any mechanism whereby
a deposit intermediary transfers a depositor's funds to a third party or to the ac-
count of a third party upon the negotiable or non-negotiable order of the de-
positor. Checking accounts are one type of third party payment service. Escrow
accounts incidental to loan agreements are not included as third party payments.
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tials between commercial banks and deposit thrift
institutions then offering third party payment
services

c establish for up to two years from the date of
inauguration of third party payments rate ceiling
differentials between commercial banks and indi-
vidual deposit thrift institutions that inaugurate
third party payment services subsequent to the date
these recommendations are implemented

5 after the limited period stipulated in recommendation
4a above, the Board may only establish uniform
interest rate ceilings for depository institutions under its
jurisdiction with no differentials based on whether or
not third party payment services are provided or on the
time such services were inaugurated

6 the standby power of the Board to establish interest rate
ceilings be abolished at the end of a ten-year period
following the nnplementatlon of these recommenda-

tions

Federal regulation of maximum rates that commercial
banks can pay for time and savings deposits was first imposed
by the Banking Act of 1933. The intent of the legislation was to
reduce interest rate competition among banks, which was
believed to increase bank costs and encourage banks to purchase
high vyielding, risky assets. The view at the time was that
holdings of such assets had been a major factor in bank losses

and failures after the crash of 1929.
Federal maximums for savings and loan associations and

mutual savings banks were established in 1966. Since then, the
regulation of maximum interest rates on time and savings
accounts has had an entirely different purpose. These ceilings
have been used since 1966 to protect the liquidity positions of
the deposit thrift institutions, life insurance companies and
some commercial banks during periods of rising interest rates.
One objective has been to hold down deposit rates and insulate
deposit institutions from forces in the money markets that
might drain funds from them.. Another has been to maintain a
differential between the rates paid by commercial banks and
deposit thrift institutions in order to prevent a shifting of

deposits among the intermediaries.
For extended periods of time between 1966 and 1971,

deposit rate maximums were below the market interest rates.
During such periods, depositors who left their funds with
commercial banks or deposit thrift institutions received a lower
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return on their funds than they might have received through
direct investment. This fact gradually became known to an
increasing number of depositors, a learning process assisted by
borrowers who developed instruments attractive to depositors
and other holders of funds. Funds that otherwise would have
remained as deposits, or would have been deposited with
intermediaries, were withdrawn or withheld because of the
availability of higher yielding direct investments. As a result, the
regulations failed to achieve a primary objective.

The disintermediation between the institutions and
other parts of the money and capital markets had several
undesirable consequences. As deposit thrift institutions became
unable to attract funds, the private mortgage market shrank and
interest rates rose, adversely affecting consumers. The housing
crisis prompted direct federal intervention on a massive scale in
the mortgage market. -

Large commercial banks that had relied heavily on large
certificates of deposit and time and savings deposits were faced
with redemptions and deposit withdrawals. Smaller banks,
although less drastically affected, also felt a liquidity pinch as
depositors became more aware of competing returns. The loss
of deposits limited the ability of all banks to serve their
customers’ credit needs. Large businesses with the skill and the
credit rating to borrow in the commercial paper market
continued to have access to credit. Small and medium sized
businesses did not have attractive alternatives to borrowing at
banks and therefore found their ability to acquire funds
restricted.

Because of the enlarged borrowing through the commer-
cial paper market and the reduced importance of intermediaries
in credit flows, the liquidity position of an important segment
of business was weakened. The loss of liquidity caused serious
concern to many businesses. Even more important, sharp
market.fluctuations raised fears of a liquidity crisis which might
well have produced a collapse of confidence and serious
financial losses throughout the economy.

The disintermediation also affected the ability of the
Federal Reserve to control credit through conventional mone-
tary policy techniques. With large and increasing credit flows
moving outside the commercial banking sector, the Federal
Reserve’s restrictive policies were required to become more and
more stringent even as they became less and less effective.

Depositors who withdrew their funds and invested
directly received a yield higher than the deposit rates. If
intermediaries could have paid the market value for these funds
and handled the investment process they would have fared
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better. There is a positive relationship between the size of a
deposit and the rapidity of disintermediation; therefore, interest
rate regulations have discriminated against small savers. In
addition, since a growing number of depositors have learned of
ways to take advantage of alternative direct investments and
borrowers have developed new instruments that lessen the
difficulties of direct investments, the regulations afford dimin-
ishing shelter.

The Commission believes for these reasons that rate
regulations on time and savings deposits should be removed.
Their precipitous removal, however, would cause harm to the
deposit thrift institutions, life insurance companies and many
banks. These firms have substantial holdings of long term
investments and, in the case of insurance companies, have
contracts with their policyholders to make loans at low fixed
_rates. These commitments make them sensitive to the interest
rate risks of a fully de-regulated market. Thus, except for
deposits of $100,000 or more, the Commission’s recommenda-
tions aim at a gradual phasing-out of these ceilings, with the
Board of Governors of the Federal Reserve System having the
power for a period-of ten years to impose ceilings in case of
future emergency conditions (Recommendations 1, 2 and 6).

The maximums on large certificates of deposit and on
large deposits—those of $100,000 or more—should be removed
immediately. The Board of Governors should be given the
power to reduce the size of the deposit in this category. Large
depositors are almost certain to disintermediate when market
rates go above the maximum rates. Retention of these maxi-
mums would force disintermediation from the deposit inter--
mediaries and would encourage funds to be redirected through
less efficient channels (Recommendations 1 and 3).

The additional powers recommended for deposit thrift
institutions in the next section of Part II should eliminate the
necessity of a differential between rate ceilings for the thrift
institutions and commercial banks. But a period of transition is
required. The authority for a differential would be maintained
for two years after third party payment services are inaugurated
by a deposit thrift institution; and, for those currently offering
the services, for two years after the implementation of these
recommendations. After the two years it is recommended that
no differential be permitted for such institutions. In five years,
all of the deposit thrift institutions and other intermediaries
should have made asset and liability adjustments. Whether or
not third party payment services have been introduced by
individual deposit thrift institutions, it is recommended that the
authority for maintaining any differential be removed after five

years (Recommendations 4 and 5).
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After a period of time, all institutions will have had the
incentive as well as the opportunity to alter their mix of assets,
liabilities and services. The regulations, especially if they have
been used several times, will probably be unable to prevent
disintermediation of even small deposit accounts. Accordingly,
the Commission recommends that the standby authority to
establish rate ceilings be abolished in ten years (Recommenda-
tion 6).

DEMAND DEPOSITS
The Commission recommends that:

7 the prohibition against the payment of interest on
demand deposits be retained

The prohibition of interest payments on demand de-
posits, imposed by the Banking Act of 1933, was intended to
achieve the same purpose as the interest rate ceilings on time
deposits. The problems involved with prohibition of interest
payments on demand deposits are somewhat different, however,
and the Commission recommends against the removal of the
prohibition at this time. '

The regulatory changes recommended by the Commis-
sion imply extensive changes in the operations of the depository
institutions. A phasing-in process will be needed to provide for
an orderly transition to the new system. Immediate abolition of
the prohibition of interest payments on demand deposits, with
all the other changes recommended, would create a situation
that might cause deposit thrift institutions to experience
disintermediation. This would have adverse effects on the flow
of mortgage funds. To combat this, the deposit thrift institu-
tions might be forced to shift to extensive third party payment
services more rapidly than many are capable of doing in an
orderly way. The phasing-in process necessary to the success of
the Commission’s recommendations would be lost.

Nonetheless, the Commission believes that its recom-
mendation against the removal of the prohibition should be
reviewed in the future. There are important trends in the use of
demand deposits and other third party payment services that
should be noted. Large businesses have improved cash manage-
ment techniques in recent years and reduced the amount of
deposit balances held for given levels of transactions. Deposit
balances have been shifted into short-term, highly liquid
interest bearing instruments. Because of the strong competition
for business accounts, banks have encouraged this trend by
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aiding in the investment of corporate funds in commercial
paper, bankers acceptances, government bills and similar money
market instruments. In effect, large businesses now receive
interest on assets serving the same purpose that demand deposit
balances served a few years ago. The accounts of smaller
businesses and individuals cannot be so easily transferred to
interest bearing assets.

Some banks have experimented with devices to transfer
funds from savings accounts to checking accounts as required
when checks written by depositors are presented for payment.
These devices generally have been ruled evasions of the
prohibition of interest payments on demand deposits. Still, the
accepted practice of permitting withdrawals from savings
accounts on demand and of paying interest on savings accounts
from day of deposit to day of withdrawal blurs any clear
distinction between demand and time deposits. The ingenuity
of bankers seeking ways for customers to receive interest on
demand balances will continue to be shown in the future,
especially if interest rates are high and customers’ options are
the liabilities of institutions other than commercial banks.

Some savings and loan associations and mutual savings
banks currently offer non-negotiable third party payment
services using customers’ interest bearing accounts. A number of
states permit mutual savings banks to offer checking accounts.
Again, it is likely that these institutions will find ways to pay
interest on what are really transactions balances. Technical
changes may make these methods more efficient and thereby
more widespread.

Many credit unions provide third party payment services
for their members through variations of the negotiable order
service. The State of Rhode Island has passed legislation
allowing credit unions to offer checking accounts, though the
act specifically prohibits interest payments on checking account
balances.

Finally, there is the problem of “non-price” competi-
tion. Interest payments are means by which financial institu-
tions attract funds. When interest is prohibited or limited,
substitute rewards for depositors are found. The substitutes are
in the forms of convenience—especially branching in states
where it is permitted—and in the provision of “free” services.
Non-price competition in convenience and services leads to
uneconomic increases in operating costs and forces some
customers to use services when they would prefer interest
payments. The interest rate prohibition, therefore, causes
resources to-be misallocated.
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Even so, the Commission concluded the potential
deleterious effects of the immediate abolition of prohibition of
interest on demand deposits would be larger than the costs
imposed by its continuation (Recommendation 7).

. 29
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The Hunt Commission:

By RUBERT E. KNIGHT

In the spring of 1970, President Nixon or-
ganized the Commission on Financial Struc-
ture and Regulation The commrussion, headed
by Reed O. Hunt, was charged with reviewing
the existing finanaal and regulatory struc-
ture and providing recommendations to im-
prove the future performance of the nation’s
financial institutions The report of the Hunt
Commission was released 1n December 1971

To ensure that financial institutions wili be
responsive to the economic and social needs
of the future, the commission generally rec-
ommended that regulatory barriers be low-
ered and that increased reliance be placed on
competition. Thus, nonbank depository insti-
tutions would be permtted to offer third-
party payment privileges tchecking accounts,
automatic bill paying, credit cards), but
would be subject to the same rules, restric-
tions, tax burdens and reserve requirements
as commercial banks ilowever, only com-
mercial banks would be permitted to make
c¢commercial and industriul loans or allowed to
arcept deposits from businesses. Thrift insti-
tutions wishing to offer these services to busi-
nesses would be readily able to convert to
commercial bank charters. Federal Reserve
System membership would be mandatory for
all commercial banks and for all savings and
loans and mutual savings banks offering
third-party payment services. Regulatory
barriers on the types and characteristics of
loans would also be relaxed or removed.

An Increase in Competitors

Adoption of these recommendations would
make 2a significant contribution toward m-
creasing the numbe. cf competitors offering
typical consumer services and would make
the financial system more responsive to the
needs of the public. Despite recent easing,
many of the regulations specifying geo-
graphic restrictions and maximum terms and
amounts on individual mortgage loans are un-
necessarily limiting. They serve to minimize
the risk exposure of institutions rather than
serve the public need. Consumers in many in-
stances would prefer offices more conve-
niently located which could handle all of their
financial needs at a single stop. Moreover, al-
lowing nonbank intermediaries to offer typi-
cal consumer services would provide a signif-
1cant offset to the increased concentration
which has developed in the banking industry
in recent years.

Implicit 1n these recommendations is the
possibility that financial institutions would
specialize by the type of customer served
rather than by the type of asset acquired.
Thrift institutions, for example, may special-
ize in family finance while commercial banks
would focus on service to the business com-
munity. Such a shift would not occur quickly,
but it would tend to move the U.S. financial
system in the direction of its European coun-
terparts.

The commission recommended broader
powers for thrift institutions so that they
would be able to compete more actively for
funds during periods of restrictive monetary
policy and thus smooth the cyclical flow of
funds into the mortgage market. The commis-
sion also proposed removing interest-rate
ceilings on mortgages, prohibiting points and
discounts, and encouraging the development
of both variable rate mortgages and a second
market for conventional mortgages.

Removal of artificial restrictions on inter-
est rate charges would probably prove benefi-
cial since lenders have devised numerous
methads of avoiding the intent of the regula-
tions. Encouraging variable-rate mortgages
would shift some of the risk presently borne
by lenders to borrowers. If it resulted in a
general lowering of interest rates, which is
unlikely, the effects would be beneficial. How-
ever, most homebuyers are not sufficiently
sophisticated in the workings of mortgage
markets or in forecasting mortgage-rate
movements to be able to evaluate the poten-
tial risks. If rates were to increase greatly,
some homebuyers might experience severe fi-
nancial difficulty either in meeting current
payments or in achieving long range savings
objectives. Moreover, lenders would have a
natural preference for pushing variable rate
mortgages when rates are low and insisting
on flat rate mortgages with high prepayment
penalties when rates are high. In the housing
and construction markets, ‘‘competition’ is
frequently ineffective in protecting the inter-
ests of buyers.

A Variety of Subsidies

Had the commission’s recommendations
for the mortgage market stopped here, the re-
port would have been strengthened. However,
the commission also recommended a variety
of consumer and lender subsidies. Congress
was requested to consider an insurance pro-
gram guaranteeing lenders a rate of return on
holdings of long-term debt instruments when-
ever market rates rose above some level. For
example, if the Treasury bill rate were to rise
above the yield on previously negotiated
mortgages, the federal government could pay
lenders the rate differential. A tax credit on
gross interest income from residential mort-
gages was recommended for investors in such
loans. This credit would be available to lend-
ers even if they did not increase mortgage
lending. Finally, if the previous provisions
were not sufficient to meet national housing
goals, Congress should provide direct con-
sumer subsidies.

These recommendations represent a very
strong stimulus toward an already highly pro-
tected and subsidized industry. Moreover,
tuey aim at the symptoms of the difficulties
rather than the causes.

The problems experienced by the mort-
gage and construction markets in recent
years are due to a variety of causes. Excep-
tionally high levels of interest rates have becn
fostered by continuing inflationary expecta-
tions, huge government deficits, and restric-
tive monetary policies. Had appropriate stabi-
lization actions with greater emphasis on fis-
cal restraint been undertaken when initially
required, the financial distortions of recent
years might have been avoided. Furthermore,
the rate of inflation in the price of new hous-
ing has exceeded price increases in other in-
dustries substantially. Many families have
been priced out of the type ot housing they an-
ticipated. Progress toward stimulating hous-
ing production could be made by attacking
the foundation of the problem. Attempting to
mask past abuses through tax credits and
subsidies will only lead to future difficulties.

Does the mortgage market really need
Bubsidies of the sort proposed by the commis-
sion? Is the mortgage market the ohly indus-
try with high social priority? What about
loans for environmental problems? Small
businesses and atate and local governments
are widely held to be discriminated against
by restrictive maonetary policies. Why not sub-
sidize them or seek solutiona to their prob-
lems? The demand for farm credit has been
growing much more rapldly than the lending

Limits of most banks Why not assist the farm-
ers? These questions are of a poliical nature
and require sound answers, »ut the commuis-
sion’s report provides no solutions or direc-
ton In fact, many are not even menuoned.
What 1s needed to solve these problems 1s the
development of financial insututions and mar-
kets which would permit zll sectors of the
economy to compete equally for the limited
supply of funds. In part, these goals could be
reached through the development of national
markets for a wider range of debt instru-
ments. Subsidies and tax credits are a poor
substitute for improving the allocaticn of re-
sources.

Portfolio diversification 1s likely neither to
mcrease nor smooth the cyclical flow of funds
into the mortgage market The principal ar-
gument 1n favor of diversification is that it
would permit thnft inst:tutions to pay higher
rates of interest and thus attract additional
funds during peniods of restrictive monetary
policy.

Unless the increase in loanable funds, how-
ever, exceeds the expansion of nonmortgage
loans, the ultimate effect would be a reduc-
tion 1n the supply of mortgage credit and an
mcrease 1n mortgage interest rates.

The Hunt Commission recommended that
all interest-rate ceilings on ume and savings
deposits be phased out over a 10-year period.
A persuasive case can he made for removing
interest rate eceilings on large time and sav-
ings accounts These funds are the most hikely
to be withdrawn when market rates exceed
the ceilings. To impose interest rate ceilings
on savings accounts under $100,000 discrimi-
nates against small savers, particularly dur-
ing periods of high money market interest
rates Unless it can be shown that the ceillings
perform or could perform a useful function,
economic welfare criteria suggest they should
be abolished.

In recent years, particularly during pe-
riods ot tight money, 1t has become increas-
ingly popular to argue that interest rate ceil-
mgs are unhecessary, that they distort finan-
cial flows and reduce housing construction,
and that they force higher money market in-
terest rates Implicit 1in these arguments is
the behef that competitive pressures will nev-
er force financial institutions to compete for
funds by rapidly escalating rates payable on
deposits or that such an event would not re-
sult in severe hquidity and earnings strains
for large classes of institutions. However, one
need look no further than 1966 when interest
rate ceilings were temporanly ineffective to
question this analysis.

The experiences of 1969 may not have been
very comfortable for deposit institutions, but
they largely occurred without the crisis atmo-
sphere of 1966, despite much higher money
market rates. If interest rate ceilings could
be removed without serious adverse conse-
quences, the result would be desirable. Pre-
dicting the likely effects, however, requires
analysis and study which to date has not been
performed. Consideration also needs to be
given to the possibihity that by altering rate
differentials among depository mnstitutions the
monetary authority might be able to smaoth
the cyclically variable flow of loanable funds
to alternative sectors of the economy.

An Appraisal

Among the recomrmenda-
tons 1s @ proposa! 1o abolisn reserve require-
ments cn oll tme and savings wocounts If -
lerest rute cellings on these clcounts were re-
MOVee  one might anlipate deposit rates
would nse quring periods of tignt money and
Cecline duning periods of easy money. Thus
as monetlary policies became more restricune
funcs would shift from demand to ime depes-
s, releasing reserves and mahing possiple
an expansion of pank credit «nd the broad
money supply. To prevent undesired credit
and monetary growth, monetary policy would
be foried to offset the potential expansion.
The converse would occur during easy money
periods The result could he to force wider
fluctuations 1n money market interest rates
and perhaps to accentuate the uneven impact
of monetary policies on different sectors of
the economy. To an extent these develop-
ments occur under present arrangements as
funds shift between demand and time cate-
gories, but the effect would be magnified aif
reserve requirements on time und savings de-
posits "Aere removed altegether.

Could Affect Credit Costs

Many of the Hunt Commission proposals
are sound and ment adoption Examples
would be relaxing some of the regulatory re-
straints on loans and investments; permitting
thrift institutions to offer a full line of con-
sumer oriented scrvices, provided they are
subject to the same rules and restrictions as
commercial banks; further developing a sec-
ondary market for conventional mortgages.
However, a gradual approach toward many of
the broader recommendations would appear
desirable in view of the somewhat uncertain
consequences. Adoption of the proposals could
have far reaching consequences on the cost
and availability of different types of credit,
the nature of competition among financial 1in-
stituticns, the allocation of resources, and the
abihity of the financial system to adapt to the
changing needs of the country promptly and
smoothly.

Nevertheless, the report is disappointing.
If the proposals were to be fully implemented,
the primary beneficiaries would be financial
institutions and the construction :ndustry.
Lasting solutions to financial problems expe-
rienced by other sectors of the economy are
not seriously considered and only a slight at-
tempt 1s made to improve the integration of
financial markets generally With little justifi-
cation, equal treatment of financial institu-
tions stops short of subjecting credit unions to
the obligations and restrictions which would
be cexperienced by other depository institu-
tions Competition among financial institu-
tions within geographic areas is emphasized
rather than a continued development of a na-
tional and internaticnal network for transfer-
ring and allocating funds efficiently. Aside
from the housing industry, the report gives
little direction to financial institutions in solv-
ing national and regional financial problems
or in paving the way to meet future needs in a
capital short economy.

Mr. Knight 18 a nnancial economist.

Reproduced with permission of the copyright owner. Furtlérparrozgﬁon prohibited without permission.
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Nixon Ad:

By James L. Rowe jr.
Washington Post Staff Writer

_'Che Nixon administration
is. readying a legislative
package designed to sub-
stantially overhaul the na-
tien's banking system.

The package will have as
its base, but not totally em-
brace, the recommendations
of & presidential commission
on “Financial Structure and
Regulation,” which reported
in’ late 1971, That commis-
sioh—commonly called the
Hunt Coémmission after its
chairman, retired West
Coast businessman Reed O.
Hunt—took as its premise
the-desirability of fostering
increased competition among

various financial institu-
tiéns in the nation.

To that end, the commis.-
sion urged among other
things that:

‘e Savings and loan associ-
ations be given the power to
offer checking accounts, but
orily to individuals.

® (Ceilings on interest
rates that banks and savings
and loans may pay on sav-
ings ‘accounts be eliminated
within 10 years.

o.Thrift institutions (such
as savings and loans) which
act to expand into the trans-
action field of the more gen-
eralized financial institu.
tions, be taxed in the same
manner that commercial
banks are taxed (read: more
heavily).

In all, the Hunt Commis-
sion made about 90 major
recommendations that
touched on commercial
banks, savings and loan as-
sociations, mutual savings
banks (which are similar to
S&Ls), credit unions, life in-
surance companies and trust
departments of banks.

But to some critics of the
commission, its recommen-
datons did not go far
enough. To institute a truly
competitive financial sys-
tem, they say, there should
be no barriers to entry

REED ©. HUNT

(within certain limits of
soundness) nor should there
be interest ceilings.

Highly placed administra-
tion sources say that it is
highly unlikely that the leg-
islation will touch at all on
the notion of branch bank-
ing—a prerogative that has
been left to the states by
law since the McFadden Act
in the '1930s.

But whatever the legisla-
tion contains, its emergence
has been delayed by the de-
parture of Treasury Deputy
Secretary Charles E. Walker.
Walker, former executive di-
rector of the American
Bankers Association, had
shepherded the Hunt Com-
mission proposals.

Restructuring a syvstem as
arcane as the nation’s finan-
cial setup is an issue with-
out ‘‘great political sex ap-
peal,” an administration of-
ficial conceded. While decid-
ing whether to fight or ad-
vocate the Hunt proposals
may send shivers down the
spine of an S&L president
(should he give up his tax
advantage for a chance at a
larger share of the market)
or a bank president (most of
whom have taken the states-
manlike position of
“welcoming” the competi-

ninistration

tion provided all institutions
are treated the same
taxwise), most consumers
have neither heard of the

Hunt Commission nor, if
they have, care much about
it.

Proponents of the commis-
sion’s proposals see little
but good things for the con-
sumer. Critics see very little
change except a potential
diversion of billions of dol-
lars away from the housing
market.

Savings and loan associa-
tions, which have tradition-
ally paid higher savings
rates than banks to attract
deposits for the , housing
market, would be permitted
to channel 10 per cent of
their assets ($238 billion at
the end of October) into
consumer loans and another
10 per cent into equity in-
vestments.

That is about $50 billion
now available for home
mortgage lending  that
would likely go elsewhere,
critics charge.

Banks have shied away
from the housing market,
basically because they do
not like tying themselves
into long-term loans with
fixed percentages.

In 1945, savings and loan
associations had $5.4 billion
in mortgage loans outstand-
ing, commercial banks $4.7
billion, and mutual savings
banks $4.2 billion. In 1870,
savings and loans had in-
creased their mortgage lend-
ing thirty-fold to $150 billion
and in another two short
years had upped that by an-
other $50 billion. At the end
of October mortgages out-
standing at S&Ls totalled
$200 billion.

Bank real estate lending
totalled $89 billion at the
end of June, while mutual
savings banks had $65.8 bil-
lion in mortgages at the end
of September.

The Hunt Commission
recognized the importance

CHARI.S WALNKER

of S&Ls to the housing mar-
ket and recommended that
the government interest
banks, S&Ls and mutual
savings banks in housing
loans by providing either
subsidies or tax credits for
socially useful lending.

Proponents of the Hunt
Commission  argue that
while S&Ls might pour less
money into housing as a re-
sult of newly acquired lend-
ing powers, the commission
proposals would induce
banks to make more mort-
gage loans as well as moder-
ate the intensely cyclical na-
ture of home mortgage lend-
ing.

During periods of rising
interest rates, the housing
market is usually the first to
feel the pinch. That is why
thrift institutions are per-
mitted to pay higher rates
on savings than banks:

In 1966 and 1969, however,
there was a substantial
“disintermediation” of
funds. It does S&Ls little
good to pay 6 per cent on
savings versus 4 per cent at
banks, when savers put their
money in neither.

The interest rate ceilings
forced on banks and S&Ls
kept these financial interme-
diaries (hence the term

“disintermediation”) from
being able to attract enough
funds to lend as savers and
borrowers sidestepped the
institutions in favor of di-
rect dealing.

Commercial paper out-
standing—essentially corpo-
rate I0Us—rose from $8.4
billion at the end of 1964 to
$20.2 billion in mid-1870.

The housing market dried
up. S&Ls had neither money
to lend nor the inclination
to do so to any extent: why
lock yourself into a 30-year
loan at 7 per cent if interest
rates might rise to 8 per
cent tomorrow? -

Hunt Commission propo-
nents contend that coupling
subsidies or tax credits with
consumer  lending and
broadened investment pow-
ers for S&Ls will stabilize
the mortgage market.

The reasoning goes thus:
Consumer ~ loans have
shorter maturities and rates
are better able to be ad-
justed to current costs of ac-
quiring capital.

Hence, in the absence of
interest ceilings, and income
from investments, S&Ls will
better be able to attract sav-
ings. Further, S&Is will
have a new source of funds,
checking  accounts, for
which they will not have to
pay interest.

Hunt Commission advo-
cates point to some other
potentially worthwhile con-
sumer benefits:

© Higher rates on savings
as more institutions clamor
for the same dollar,

® Acceleration of the
move toward free checking
accounts nationwide.

® Lower interest rates for
borrowers—at least consum-
ers—who could pick and
choose among more institu-
tions for their loans.

The commission proposals
~and their impending inclu-
sion in some sort of legisla-
tive reccommendation—has
had the industry lobbyists
active to be sure.

Readies Bank Syste:

ITER. WRIGEHTT BASIVIADN

The American Bankers
Association, after an initial
“wait and see” period, now
professes to back the pro-
posals provided the competi-
tion is taxed as heavily as
commercial banks.

“I wouldn't say we're ex-
actly eager,” one banking of-
ficial said. He said that
banks would like to be able
to pay the same savings rate
that S&Ls pay, but noted
that as part of the package
banks will lose some of the
checking account money
that they now pay no inter-
est on.

Neil MeKay, senior vice-
president and cashier of the
First National Bank of Chi-
cago, said he' guessed the
Hunt proposals would put
on “some pressure,” but said
he was not worried.

The proposals will “put a
premium on management,”
McKay said in a recent in-
terview. “Banks are in a bet-
ter position to manage the
whole money transfer sys-
tem than they (savings and
loan associations) are.”

Bankers in states which
do not permit banks to have
more than one office, how-
ever, are reassessing their
position, at least partially as
a result of Hunt Commis-
sion pressures,

Reproduced with permission of the copyright owner. Further reproddettefPProhibited without permission.

Fifteen states, including
Illinois and Texas, do not
permit banks to operate un-
der more than one roof. Six-
teen restrict branching to
some degree, while 20 per-
mit statewide branching.

Branching laws lend
themselves to peculiar in-
consistencies. The nation’s
largest bank-—Bank of
America in San Francisco—
has hundreds of offices
throughout the state, The
nation’s eighth largest bank
—Continental Illinois of
Chicago—-has one. .

In Nlinois, a coalition of
rural banking interests has
prevented the large Chicago
banks from encroaching into
rural districts by its so-
called unit branching stat-
ute. Savings and loan associ-
ations in the state, however,
are permitted to operate
from more than one office.
The Illinois Bankers Associ-
ation has just reversed itself
and now recommends that
banks  be permitted to
branch.

While bankers are sup-
porting the Hunt Commis-
sion because they feel they
can handle the competition,
savings and loan associa-
tions have been more reluc-
tant. Reports have surfaced
recently that S&L opposi-
tion may scuttle the Hunt
proposals.

Savings and loan associa-
tions (as well as credit un-
ions which pay no taxes at
all) enjoy a decided advan-
tage over commercial banks
on the tax scene.

But federal officials dis-
count the tenacity of S&L
opposition. “Sure,” one said,
“I'd try to get all the mar-
bles without giving up any-
thing, but they know they
can’t do that. S&Ls are now
beginning to be convinced
that they'll need third party
payments.”

Third party payment to-
day means essentially a

Dverhaul

checking account " although
bank credit cards are rap-
idly rising in importance.

By the end of the decade,
the Federal Reserve. Board
has sald, checks will be
passe. And, in 20 years, even
cash will be hard to pawn
off on the local merchant.
Most transactions will be
dealt with by a special card
that will be inserted in the
merchant’s computer hook-
up debiting the consumer's
thecking account and credit-
ing the merchant’s.

“To stay in the game,
S&Ls will need a third
party payment, and they
know it,” a knowledgeadble
federal official said.

Whatever support the
Hunt Commission may gen-
erate, however, it has a long
way to go before it becomes
the law of the land.

“Before we can say ‘2o’ on
the substantive provisions,
we have to get a tax pack-
age to accommodate it,” one
official said. He predicts
that will take two years. Af-
ter the tax package is
worked out, he said, “It will
be at least two years, maybe
more before anything re-
sembling the Hunt Commis-
sion (proposals) become the
law of the land.”

House Banking and Cur-
rency Committee chairman
Wright Patman (D-Tex.) is
known .to be readying his
own proposals for reforming
the banking system-—one
that will put more emphasis
on the housing market.

“My God,” one federal of-
ficial said, “even if all the
vested interests——the indus-
try, the administration, the
regulatory agencies, Con-
gress and consumers—
agreed, this thing would
take two years. They do
not.”

“Don’t expect a full-zerv-
ice savings and loan before
1978,” he cautioned.
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I. INTRODUCTION AND SUMMARY OF REPORT

1. I have been asked to prepare an opinion regarding various aspects of the
MoneyGram products at issue in this matter.

2. In general, subject to the assumptions described below, and as explained in more
detail below, my opinion is as follows:

(a) Neither a bank nor MoneyGram is directly liable on the MoneyGram official checks
evaluated in this report.

(b) Official checks differ from money orders in the indirect liability of banks to pay them
and the terms and conditions that they bear on their face.

(c) The statutory reference to “third party bank checks” is obscure, and would not naturally
be used to describe personal checks indorsed to third parties, but it could describe the
checks that banks issue to pay bills for their customers.

II. BACKGROUND AND QUALIFICATIONS

3. Before explaining my opinion and the basis for it, I start with a brief discussion of
my background and of the research that puts me in a position to offer the opinion below. In general,
I am a law professor who specializes in the study of commercial law, with a focal emphasis on
payment systems. At Appendix 2, I attach a resumé that includes a complete list of my academic
publications and an abbreviated description of my employment history. I am being compensated
at an hourly rate of $900 per hour. My compensation in this matter does not depend upon either
the substance of my opinions or the outcome of this dispute.

4. I have provided expert reports, depositions, or testimony in litigation related to
various aspects of business and consumer payment systems in numerous previous cases.! The
attached resumé identifies all of my trial and deposition testimony in the last four years.

! District of Columbia v. Bank of America, N.A., Civil Division No. 2008 CA 007763
(D.C. Superior Ct. 2016); Heartland Payment Systems, Inc. v. Mercury Payment Systems, LLC,
No. C 14-0437 (N.D. Cal. 2015); DB NPI Century City, LLC v. Legendary Investors Group No.
1, No. BC494921 (Super. Ct. Los Angeles County (Central) 2015); NML Capital, Ltd. v. Republic
of Argentina, No. 08 Civ 6978 (S.D.N.Y. 2014); Rosewood Cancer Care, Inc. v. PNC Financial
Services Group, Court of Common Pleas, No. 11944 CD 2010 (Indiana County, PA 2014); Saint
Bernard School of Montville, Inc. v. Bank of America, Superior Court, No. CV-08-5006676-S
(New London, CT 2012) (result affirmed on appeal at 312 Conn. 811 (2014)); Merrill Lynch v.
Choy, FINRA Arbitration No. 09-06111 (Honolulu, HI 2011); Walker Digital v. Capital One
Services, LLC, No. 1:10cv212 (JFA) (E.D. Va. 2010); Emmett v. Wachovia Securities, LLC,
Court of Common Pleas, No. GD05-25678 (Allegheny County, PA 2008); FTC v. Neovi, Inc.,
Civil No. 06 CV 1952 (S.D. Cal. 2008) (result reported at 598 F. Supp,. 2d 1104 (S.D. Cal. 2008));
ACLU v. Gonzales, No. 98-CV-5591 (E.D. Pa. 2006) (result reported at 478 F. Supp. 2d 775 (E.D.
Pa. 2007)); Wachtell v. Capitol One Financial Corp., 4" Judicial Dist. Ct., No. CV 0C 0304972D
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5. I hold a B.A. (1978) from Rice University in History (Magna Cum Laude) and a
J.D. (1985) from the University of Texas, where I was first in my class and managing editor of the
Texas Law Review. 1 subsequently clerked for Joseph T. Sneed on the United States Court of
Appeals for the Ninth Circuit and Lewis F. Powell, Jr. on the United States Supreme Court. I also
served for three years as an Assistant to the Solicitor General in the United States Department of
Justice.

6. I currently am the Albert E. Cinelli Enterprise Professor of Law at Columbia Law
School, where I am the Co-Director of the Charles E. Gerber Program in Transactional Studies. I
previously have held tenured positions at the law schools at the University of Texas, the University
of Michigan, and Washington University in St. Louis. I also have taught courses in various aspects
of commercial law as a visitor at Harvard Law School and at the Faculty of Law at Tokyo
University.

7. Of relevance to this matter, the study of payment systems has been a focal point of
my research and teaching for the last twenty years. I regularly have taught courses in payment
systems and am the author of a widely adopted casebook on that subject (Payment Systems and
Other Financial Transactions (6™ ed. WoltersKluwer 2016)). Those materials are distinctive (as
compared to most law school materials) for their relatively heavy emphasis on commercial
practice, as opposed to statutory doctrine. The methodology for preparing (and updating) the
course and casebook involves ongoing interviews with industry participants about their ordinary
operating procedures and the reasoning that supports them.

8. I have published frequently in law reviews on subjects related to various aspects of
modern payment systems. Papers in that line of work have appeared, among other places, in the
Michigan Law Review, the Texas Law Review, the Georgetown Law Journal, the UCLA Law
Review, and the Lewis & Clark Law Review. Details of those publications appear on the resumé
attached to this report.

9. I served as Reporter for the Drafting Committee that prepared the two most recent
sets of amendments to UCC Articles 3, 4, and 4A and presently serve as an ALI adviser to the
committee considering further revisions to UCC Articles 3, 4, 8, and 9. 1 am a member of the
American Law Institute and a conferee of the National Bankruptcy Conference. In recent years, I
have been invited on three different occasions to serve as the moderator for the three-day annual
meeting of the Financial Lawyers Conference in Ojai.

10.  The analysis in my report reflects general familiarity with the customs and practices
involved in the use and design of payment instruments, resulting from the academic studies and
teaching activities summarized above.

(Idaho 2006); LaBarge Pipe & Steel Co. v. First Bank, No. 03CV382-C-M3 (M.D. La. 2005)
(result reported at 550 F.3d 442 (5" Cir. 2008)); Shinitzky v. Boston Securities N.A., 15" Jud.
Circuit Court, No. CL 00-2328 AJ (Palm Beach County, FL 2004).
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III. FACTUAL BACKGROUND AND ASSUMPTIONS

11.  In general, I have been asked to opine about the legal and practical attributes of a
variety of instruments marketed by MoneyGram Payment Systems, Inc. (“MoneyGram”) and
distributed through various channels at financial institutions and retailers. My opinion rests on my
review of samples of those instruments that appear in the record in this matter, viewed through the
expertise and experience summarized above. The opinion that I provide below assumes that the
samples I have reviewed accurately portray and represent the instruments in question; I have no
reason to doubt the accuracy or representativeness of the samples I have reviewed.

12.  Although the record includes quite a few samples, most seem to differ only in
irrelevant details. For practical purposes, it is useful to discuss four distinct categories: agent
checks, teller’s checks, retail money orders, and agent check money orders.

13.  In describing the basic features of those instruments, I identify the role of the
various parties by the way in which they are described on the face of the instrument itself;
applicable legal rules generally rely on indications apparent from the face of the instrument
because those indications are the only information available to those that acquire the instrument.

A. AGENT CHECKS

14. The first product is the agent check; a representative example appears at
MGO0000004. The check would be purchased by a consumer from a bank selling the product, the
so-called “agent” bank. The instrument states in small type just to the left of the top center of the
instrument that the drawer of the instrument is MoneyGram. When purchased, an authorized
officer of the agent bank signs at the bottom right-hand corner of the instrument. The agent bank
(or the purchaser) would fill in the name of the party to be paid in the blank marked “pay to the
order of.” Finally, to obtain payment, the named payee presents the instrument to the drawee,
indicated in small type just to the left of the top center of the instrument as First Interstate Bank in
Montana.?

15. There apparently is some variation in this category in the delineation of the relation
between the bank signing the check and MoneyGram. In at least one example in the documents
that have been provided to me for review, there is no evidence on the face of the check that the
bank signing the check acts as an agent of MoneyGram. Specifically, the item appearing at
MG0002396 is captioned “OFFICIAL CHECK,” lists Independent Bank at the top center of the
item, and apparently bears an “authorized signature” from a responsible officer of Independent
Bank affixed when the item is purchased. In contrast to the template discussed in the preceding
paragraph (and other samples apparent in the record, such as the item appearing at DE0000220
(discussed in detail below)), nothing on the face of MG0002396 identifies Independent Bank as
an agent of MoneyGram.

2 As with any instrument, it would be up to the payee to decide whether it would seek
payment by taking the instrument directly to the party on or through whom it is to be paid or
instead by depositing it at the payee’s own bank and allowing that bank to seek collection through
ordinary banking channels.

App. 804



B. TELLER’S CHECKS

16.  The second product is the teller’s check; a representative example appears at
MGO0000008. The check would be purchased by a consumer from a bank selling the product. The
drawer of the instrument is the selling bank, as indicated just above the signature line in the bottom
right-hand corner; it is apparent from the record that when this template is completed the full name
of the selling bank is filled in above the signature line. See MG0002395 (instrument identifying
“Elizabethton Federal Savings Bank™ as the “drawer”). The instrument, though, also indicates that
it is issued by MoneyGram. When purchased, an authorized officer of the agent bank (the drawer)
signs at the bottom right-hand corner of the instrument. The agent bank (or the purchaser) fills in
the name of the party to be paid in the blank marked “pay to the order of.” Finally, to obtain
payment, the named payee presents the instrument to the drawee, indicated in small type near the
bottom left-hand corner of the instrument as a branch of the Bank of New York Mellon located in
Massachusetts.?

C. RETAIL MONEY ORDERS

17.  The third product is the retail money order; a representative example appears at
MGO002690. Its designation as a money order is apparent from the title in large-and-small capital
letters to the right of center near the top of the image (“MONEY ORDER”). The issuer or drawer of
the instrument is MoneyGram, indicated in small type near the lower left-hand corner of the
instrument. The retail customer purchasing the money order signs for the drawer on the signature
line on the lower right-hand corner. The purchaser identifies the name of the party being paid by
filling in (or having the seller fill in) the blank marked “pay to the order of.” Finally, to obtain
payment, the named payee presents the instrument to Wells Fargo Bank, N.A., through whom the
instrument is payable, as indicated in small type near the lower left-hand corner of the instrument.

D. AGENT CHECK MONEY ORDERS

18. The second group of documents are agent check money orders; a representative
example appears at MG002704. Its designation as a money order is apparent from the title in
capital letters near the top right-hand corner of the image (“AGENT CHECK MONEY ORDER”).
The money order would be purchased from a bank selling the product — the so-called “agent” bank.
The issuer or drawer of the instrument is MoneyGram, indicated in small type near the lower left-
hand corner of the instrument. The retail customer purchasing the money order signs for
MoneyGram on the signature line on the lower right-hand corner. The purchaser identifies the
name of the party being paid by filling in (or having the seller fill in) the blank marked “pay to the
order of.” Finally, to obtain payment, the named payee presents the instrument to the drawee,
indicated in small type near the bottom left-hand corner of the instrument as a branch of the Bank
of New York Mellon located in Massachusetts.

3 The Declaration of Jennifer Whitlock accompanying MG0000004 and MG0000008 refers
to both the agent check and the teller’s check as a “MoneyGram Official Check.” MG0000001.
Following that usage, I use the term “official check” to refer to both MoneyGram agent checks
and MoneyGram teller’s checks.
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IV. OPINION

19.  In general, subject to the assumptions explained above and as explained in more
detail below, my opinions are as follows:

(a) Neither a bank nor MoneyGram is directly liable on the MoneyGram official checks
or MoneyGram money orders evaluated in this report.

(b) Official checks differ from money orders in the indirect liability of banks to pay
them and in the terms and conditions that they bear on their face.

(©) The statutory reference to “third party bank checks” is obscure, and would not
naturally be used to describe personal checks indorsed to third parties, but it could
describe the checks that banks issue to pay bills for their customers.

A. NO RELEVANT ENTITY IS DIRECTLY LIABLE ON THE INSTRUMENTS IN QUESTION

20. 12 U.S.C. § 2503 establishes rules that determine which State is entitled to escheat
the funds payable on any “money order, traveler’s check, or other similar written instrument (other
than a third party bank check) on which a banking or financial organization or a business
association is directly liable.” Of the four types of instruments discussed in Part I1I, I understand
the retail money orders (discussed in subpart I1I(c)) and agent check money orders (discussed in
subpart III(D)) to be money orders within the language of the statute and thus not a matter of
dispute in this litigation. Application of Section 2503 to the remaining types of instruments (the
agent checks discussed in subpart III(A) and the teller’s checks discussed in subpart I1I(B))
depends in part upon whether “a banking or financial organization or a business association is
directly liable” on the instrument in question. It is my opinion that no banking or financial
organization or business association is liable on those instruments; the most common payment
instrument on which such an entity is directly liable is a cashier’s check.

21.  As an introductory matter, I note that 12 U.S.C. § 2502 provides definitions of
“banking organization,” “financial organization,” and “business association.” A “banking
organization” is “any bank, trust company, savings bank, safe deposit company, or a private banker
engaged in business in the United States,” and a “business association” is “any corporation (other
than a public corporation), joint stock company, business trust, partnership, or any association for
business purposes of two or more individuals.” I see no reason to doubt that MoneyGram is a
business association and that the various banks that market the products and on which they are
drawn qualify as banking organization. The only question, then, is whether any of those entities
are directly liable on the instruments in question. I explain below why they are not.

1. General Principles of Liability on Instruments

22.  Although the framework of obligations that the Uniform Commercial Code (the
“UCC”) prescribes for various types of checks might seem arcane at first glance, it reflects
longstanding tradition and the need for those obligations to support practical use of the instruments
to which they apply. Because that framework is central to the application of Section 2503, it is
useful to summarize the general system before turning to the specific products that MoneyGram
has marketed.
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23.  The starting point is an ordinary check written by a party with no connection to a
bank. For such a check, the bank on which the check is drawn — the bank at which the check-writer
has an account — has no obligation to pay the check. A moment’s consideration shows why this
should be so: if the bank on which the check was written was obligated to pay any check written
by its depositor, then it would be exposed to losses whenever the depositor wrote checks that
exceeded the balance of funds available in the depositor’s account. Accordingly, UCC §§ 3-408
& 3-409 provide that the bank on which a check is drawn is not liable on any check until it agrees
in writing to accept liability.*

24.  To be sure, the bank would be liable to its customer for wrongful dishonor if it
declined to pay a properly payable instrument presented in a timely manner without a stop-
payment order against an account including sufficient funds. See UCC § 4-402. But that does not
give the payee any rights to enforce the instrument against the check-writer’s bank; as between the
payee and the bank, the bank is free to decline payment for any reason or indeed for no reason at
all.

25. Those rules were the same under the 1972 version of the UCC, in effect when
Congress adopted Section 2503. See UCC § 3-409(1) (1972) (“A check or other draft does not of
itself operate as an assignment of any funds in the hands of the drawee * * * | and the drawee is
not liable on the instrument until he accepts it.”); UCC § 4-402 (1972) (“A payor bank is liable to
its customer for damages proximately caused by the wrongful dishonor of an item.”).

26.  Injust the same way, the person that wrote the check — the “drawer” — has no direct
liability on the instrument. That makes sense as a practical matter, because the drawer’s intent in
giving the check is that the person to which the check is given (the payee) will obtain payment by
presenting the check to the check writer’s bank. It is reasonable for the drawer to expect the payee
to look first to the drawee bank, because in the ordinary course of business drawee banks honor
far more than 99% of all checks presented to them. It is only in the rare case, when a drawee bank
refuses to pay a check, that a drawer would expect the payee to seek recourse against the drawer.
Again, the UCC implements that rule by providing in UCC § 3-414 that the drawer is liable only
indirectly, contingent on the refusal of the drawee bank to honor the check.

27. That rule was the same under the 1972 version of the UCC. See UCC § 3-413(2)
(1972) (“The drawer engages that upon dishonor of the draft and any necessary notice of dishonor
or protest he will pay the amount of the draft to the holder or to any indorser who takes it up.”).

28.  To put those rules in context, there is one common banking product on which a
banking organization is directly liable — a cashier’s check. The point of a cashier’s check is to give
the payee an enforceable assurance that a bank is directly obligated on the instrument, and the
UCC’s rules for cashier’s checks illustrate what direct liability would mean in this context: “The

4 I refer for convenience to the official text of the Uniform Commercial Code as currently
promulgated by the American Law Institute and the Uniform Law Commission. The numbering
and, in some cases, the phrasing of the provisions differ in some respects from State to State, but
so far as I know all of the rules that I discuss in this report are substantively identical in all United
States jurisdictions.
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issuer of a * * * cashier’s check * * * is obliged to pay the instrument * * * according to its terms.”
UCC § 3-412.° The distinction between that rule and the liability of drawers on ordinary checks
is the difference between the direct and unconditional liability of the issuer of a cashier’s check
and the indirect and conditional liability of the drawer of an ordinary check.

ii. Application to MoneyGram Products

29.  Against that background, I turn now to the MoneyGram products described in Part
I11.

a. Agent Checks

30.  The business entities involved in the agent check are the drawer (MoneyGram), the
drawee (First Interstate Bank in the principal sample to which I refer for convenience), and the so-
called “agent bank” that sells the instrument to the consumer. None of those entities is directly
liable on the instrument.

31.  First, the drawee is not directly liable because under UCC § 3-408 the drawee has
no obligation to pay an instrument until it has accepted it. See UCC §§ 3-408 (“[T]he drawee is
not liable on the instrument until the drawee accepts it.”’) & 3-409 (explaining that a drawee accepts
an instrument by a signed agreement in which the drawee agrees to pay the instrument); see also
UCC § 3-410(1) (1972) (defining acceptance as “the drawee’s signed engagement to honor the
draft as presented” and explaining that “[i]t must be written on the draft”).

32.  The status of the selling bank on those instruments is unclear, though the seller
would not be directly liable in any of the relevant formats. In both the principal sample (’0004)
and the variant (’2396), the seller signs the instrument in the lower right-hand corner, an action
that ordinarily would justify treating the seller as the drawer. See UCC § 3-204 cmt. 1 (“[B]y long-
established custom and usage, a signature in the lower right hand corner of an instrument indicates
an intent to sign as the maker of a note or the drawer of a draft.”); see also UCC § 3-402 cmt.
(1972) (same). Yet both variants indicate in the fine print that MoneyGram is the drawer, a fact
that could suggest that the seller should not be liable as the drawer. In any event, that question is
irrelevant for present purposes because it is plain that the seller could be liable a# most as a drawer.
For the reasons explained above, the liability of the drawer under UCC § 3-414(b) is indirect, not

> The full text of § 3-412 reads:

The issuer of a note or cashier's check or other draft drawn on the drawer is obliged
to pay the instrument (i) according to its terms at the time it was issued or, if not issued,
at the time it first came into possession of a holder, or (ii) if the issuer signed an
incomplete instrument, according to its terms when completed, to the extent stated in
Sections 3-115 and 3-407. The obligation is owed to a person entitled to enforce the
instrument or to an indorser who paid the instrument under Section 3-415.

¢ That rule was the same under the 1972 version of the UCC. UCC §§ 3-118(a) (1972) (“A
draft drawn on the drawer is effective as a note.”), 3-413(a) (1972) (“The maker * * * engages that
he will pay the instrument according to its tenor at the time of his engagement * * * .””); see UCC
§ 3-412 cmt. 1 (comparing the 1972 provisions to current law).
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direct. Specifically, the drawer is liable only “[i]f an unaccepted draft is dishonored.” In context,
what that means in either case is that the drawer would be obligated to pay the instrument only if
it were first presented to the drawee and the drawee declined to pay it in a timely manner.

33.  For similar reasons, the status of MoneyGram on the agent checks is unclear. On
the one hand, both variants include marginal notations identifying MoneyGram as the drawer of
the instrument. MoneyGram does not, though, sign either instrument, unless we regard the agent
bank as signing as the agent of MoneyGram, a circumstance that would leave MoneyGram liable
as the drawer of the instrument. See UCC § 3-402(a). That might make sense on the principal
sample (’0004) but it would be harder to justify on a variant like *2396, which does not indicate
any agency capacity for Independent Bank. In any event, in either case, MoneyGram is not directly
liable because under UCC § 3-414(b), the liability of the drawer is contingent or indirect.
Specifically, the drawer is liable only “[i]f an unaccepted draft is dishonored.” In context, what
that means is that the drawer would be obligated to pay the instrument only if it were first presented
to the drawee and the drawee declined to pay it in a timely manner.

b. Teller’s Checks

34.  The business entities involved in the teller’s check are the drawer (the institution
selling the check), the issuer (MoneyGram), and the drawee (the Bank of New York Mellon). For
reasons similar to those detailed above, none of those entities is directly liable on the instrument.

35.  As with the agent checks, the drawer is not directly liable because under UCC § 3-
414(b), the liability of the drawer is contingent or indirect. Specifically, the drawer is liable only
“[i]f an unaccepted draft is dishonored.” In context, what that means is that the drawer would be
obligated to pay the instrument only if it were first presented to the drawee (the Bank of New York
Mellon) and that bank declined to pay it in a timely manner.

36.  The status of MoneyGram on the teller’s check is unclear for reasons quite similar
to those described in the discussion of agent checks. On the one hand, the instrument in its lower
left-hand corner indicates that the instrument is “issued by” MoneyGram. On the other hand, the
lower right-hand corner of the instrument indicates that the institution is the drawer of the
instrument. Ordinarily, under UCC § 3-105, the issuer of a check is the drawer: “Issuer * * *
means a * * * drawer of an instrument.”” Because MoneyGram has not signed the instrument, it
cannot be the drawer. In any event, even if MoneyGram were the issuer of the draft, it would at
most have the liability of a drawer of the draft. For the reasons explained repeatedly in the
preceding paragraphs, that would not make MoneyGram directly liable; it would have at most the
indirect liability of a drawer.

37.  As with the instruments discussed above, the drawee (Bank of New York Mellon
in this case) is not directly liable because under UCC § 3-408 the drawee has no obligation to pay
an instrument until it has accepted it. See UCC §§ 3-408 (“[T]he drawee is not liable on the

7 The omitted text in UCC § 3-105 states that an issuer in some cases is the “maker” of an
instrument, but that is irrelevant to any of the instruments discussed here, because “maker” is a
term that applies only to notes. See UCC § 3-103(a)(7) (““Maker’ means a person who signs or is
identified in a note as a person undertaking to pay”).

9

App. 809



instrument until the drawee accepts it.”’) & 3-409 (explaining that a drawee accepts an instrument
by a signed agreement in which the drawee agrees to pay the instrument).

. Retail Money Orders

38.  The business entities involved in the retail money order are the drawer
(MoneyGram), the agent that sells it, and the bank through which it is payable (Wells Fargo). For
reasons quite similar to those repeated above, none of those entities is directly liable on those
instruments.

39.  As explained several times above, the drawer is not directly liable because under
UCC § 3-414(b), the liability of the drawer is contingent or indirect. Specifically, the drawer is
liable only “[i]f an unaccepted draft is dishonored.” In context, what that means is that the drawer
(MoneyGram) would be obligated to pay the instrument only if it were first presented to the drawee
through Wells Fargo and the drawee declined to pay it in a timely manner.®

40.  The agent is not directly liable because it is not a party to the instrument. Because
the agent does not sign the instrument in any capacity, it can have no liability on it. See UCC § 3-
401(a) (“A person is not liable on an instrument unless (i) the person signed the instrument, or (ii)
the person is represented by an agent or representative who signed the instrument.”).’

41.  The party through which the item is payable has no liability because it has not
signed it in any capacity. See UCC § 3-401(a) (“A person is not liable on an instrument unless (i)
the person signed the instrument, or (ii) the person is represented by an agent or representative
who signed the instrument.”). Indeed, because the item is only “payable through” that bank, the
entity is not even authorized to pay the instrument. See UCC § 4-106 (“If an item states that it is
“payable through” a bank identified in the item, * * * the item designates the bank as a collecting
bank and does not by itself authorize the bank to pay the item.”); see also UCC § 3-120 (1972)
(“An instrument which states that it is ‘payable through’ a bank * * * designates that bank as a
collecting bank to make presentment but does not of itself authorize the bank to pay the
instrument.”).

8 The retail money order template does not explicitly identify the drawee. Under UCC §
3-501 & -502, dishonor occurs only if the instrument is presented to the drawee. I note the
requirement under Regulation CC that a bank arranging for checks on which it is the drawee to be
payable through another bank must identify itself by name and location on the instrument. See 12
C.F.R. § 229.36(e). The only routing number that appears on the retail money order template is a
routing number for Wells Fargo (the bank through which the money order is payable). That
arrangement leaves open the possibility that MoneyGram is the intended drawee of the item,
though the face of the item does not make that status explicit.

? That rule was the same under the 1972 version of the UCC. UCC §§ 3-118(a) (1972)
(“No person is liable on an instrument unless his signature appears thereon.”).
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d. Agent Check Money Orders

42.  The business entities involved in the agent check money order are the drawer
(MoneyGram), the drawee (Bank of New York Mellon), and the agent. Again, as with the
instruments discussed above, none of those entities is directly liable on those instruments.

43. First, the drawer is not directly liable because under UCC § 3-414(b), the liability
of the drawer is contingent or indirect. Specifically, the drawer is liable only “[i]f an unaccepted
draft is dishonored.” In context, what that means is that the drawer (MoneyGram) would be
obligated to pay the instrument only if it were first presented to the drawee (Bank of New York
Mellon) and that bank declined to pay it in a timely manner.

44. Second, the agent is not directly liable because it is not a party to the instrument.
Because the agent does not sign the instrument in any capacity, it can have no liability on it. See
UCC § 3-401(a) (“A person is not liable on an instrument unless (i) the person signed the
instrument, or (ii) the person is represented by an agent or representative who signed the
instrument.”). Indeed, because the instrument identifies the agent explicitly as an agent, it would
have no liability on the instrument even if it had signed it; the signature of an agent for a disclosed
principal creates liability only for the principal. See UCC § 3-402(b).!°

45.  Finally, the drawee (Bank of New York Mellon) is not directly liable because under
UCC § 3-408 the drawee has no obligation to pay an instrument until it has accepted it. See UCC
§§ 3-408 (“[TThe drawee is not liable on the instrument until the drawee accepts it.””) & 3-409
(explaining that a drawee accepts an instrument by a signed agreement in which the drawee agrees
to pay the instrument); see also UCC § 3-410(1) (1972) (defining acceptance as “the drawee’s
signed engagement to honor the draft as presented” and explaining that “[i]t must be written on
the draft”).

B. AGENT CHECKS AND TELLER’S CHECKS DIFFER FROM MONEY ORDERS IN IMPORTANT WAYS.

46.  The previous section of the opinion discussed the extent to which a listed entity “is
directly liable” on any of the MoneyGram products. This section discusses the extent to which
agent checks and teller’s checks are “similar” to money orders. I express no opinion on the legal
question of precisely what degree of “similar[ity]” would be relevant under Section 2503. Rather,
my purpose is to analyze practical ways in which the various products do and do not resemble each
other.

i. Bank Liability

47. One notable difference between agent checks and tellers checks on the one hand
and money orders on the other is that a bank ordinarily is indirectly liable on an agent check or a
teller’s check; ordinarily no bank is directly or indirectly liable on a money order. Having said

19 That rule was the same under the 1972 version of the UCC. UCC § 3-403 & cmt. 3
(1972).
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that, I discuss below the possibility that some of the MoneyGram agent checks do not involve even
indirect liability on the part of a bank.

48.  The commonplace distinction between the two groups of instruments follows
directly from the discussion above regarding the liability of a drawer, which explained that the
drawer is only indirectly liable for payment of an instrument. The corollary of that rule, though,
is that the drawer can be called upon to pay in any case in which the drawee dishonors the
instrument. What that means is that the payee that accepts a teller’s check or an agent check
ordinarily can be sure that it will be able to obtain payment from the bank that is the drawer of the
instrument unless that bank fails before the instrument can be processed.

49.  In the case of money orders, by contrast, no bank is directly or indirectly liable on
the instrument, because the drawer of the instrument is MoneyGram, which is not a bank. As the
discussion above illustrates, that is true for both retail money orders and agent check money orders.
Given MoneyGram’s substantial and longstanding financial position, the distinction between an
instrument on which a bank is liable and an instrument on which MoneyGram is liable might seem
irrelevant or technical at first glance. In the context of payments, though, that distinction is quite
important, generally reflecting the reality that as a class the likelihood that a bank liable on an
instrument will become insolvent before it is paid is quite remote, both because of the supervision
of bank solvency by responsible regulators and because of the reality of bank liquidity. Because
the solvency of entities that are not banks is much less regularized and reliably evident to the
market, instruments on which banks are liable are treated in the marketplace quite differently than
those on which no bank is directly or indirectly liable.

50.  The distinction between instruments on which a bank is liable and those on which
no bank is liable is important in a variety of contexts. For example, the UCC includes rules that
govern the relationship between an instrument and the obligation for which the instrument is taken.
Ordinarily, those rules provide that the obligation is suspended when the payee accepts the
instrument and discharged only when the instrument is honored. So, for example, if a tenant gives
its landlord a check to pay the rent, the obligation to pay that month’s rent is suspended when the
landlord receives the check and discharged only when the check is honored. The same rule would
apply if the tenant paid the landlord with a money order. See UCC § 3-310(b).

51. The rule is different, however, for cashier’s checks and teller’s checks, on which a
bank is directly or indirectly liable. If a party accepts one of those instruments, the obligation is
discharged immediately. See UCC § 3-310(a). That rule by its terms applies to teller’s checks and
also applies to many of the agent checks at issue in this litigation,'! because a bank signs those

'!'That rule is broader than it was in 1972. Like the current version of UCC § 3-310, UCC
§ 3-802 (1972) drew a distinction between instruments on which a bank is directly or indirectly
liable and those on which a bank is not liable. The category of instruments that would produce an
immediate discharge, though, was effectively limited to certified checks. See UCC § 3-802(1)(a)
(1972) (“Unless otherwise agreed where an instrument is taken for an underlying obligation (a)
the obligation is pro tanto discharged if a bank is drawer, maker or acceptor of the instrument and
there is no recourse on the instrument against the underlying obligor”); see also UCC § 3-802 cmt.
2 (suggesting that the purpose of the provision was to discharge the obligation owed by the drawer
of a certified check). The provision was broadened to its current range of coverage in 1990. See
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checks as the drawer (which makes them qualify as teller’s checks for purposes of the UCC). See
UCC § 3-104(h) (defining “teller’s check” to include any item drawn by one bank on another
bank). The only exception applies to the agent check templates completed in a way that designates
the bank on the face of the instrument as the agent of MoneyGram. E.g., DE0000220 (designating
the institution signing as drawer (‘“Pennstar, Division of NBI Bank™) as an ‘“agent for
MoneyGram™). For instruments of that type, the bank (signing as agent for a disclosed principal)
would not be directly or indirectly liable on the instrument. See UCC § 3-402(a); see also UCC §
3-403 & cmt. 3 (1972) (same outcome under 1972 UCC).

52. A similar distinction appears in the rules that govern when an institution must make
funds available against an item that a customer deposits. The low-risk rules in 12 U.S.C. §
4002(a)(2) (implemented in Regulation CC 12 C.F.R. § 229.10(c)), apply when customers deposit
specific “low-risk” items in their account. The “low-risk” rules obligate banks to provide available
funds sooner than they must provide available funds based on the deposit of ordinary personal
checks. Asrelevant here, low-risk rules for cashier’s and teller’s checks obligate the bank at which
the item is deposited to provide funds on the next business day, an obligation the depositary bank
would not have if a customer deposited a personal check. With one narrow exception, though,
those rules do not apply to money orders. See 12 U.S.C. § 4002(a)(2)(F) (low-risk exception for
cashier’s and teller’s checks); 12 C.F.R. § 229.10(c)(1)(ii) (low-risk exception for Postal money
orders), (v) (low-risk rule for cashier’s and teller’s checks). Thus, when a customer deposits a
conventional money order like the MoneyGram products involved here, the customer is not
entitled to available funds the next day; the customer would have that entitlement, though, if the
customer deposited a cashier’s check or a teller’s check.

53.  The exclusion of money orders from the low-risk rules (leaving them to the same
treatment as personal checks) is not accidental. Commenters during the notice-and-comment
development of Regulation CC requested an express exclusion of money orders from the low-risk
rules, but the Federal Reserve declined, concluding that money orders differed so substantially
from the covered instruments that their exclusion was clear even without an explicit mention in
the regulation. Among other things, the Federal Reserve explained that money orders “are
generally signed by the purchasing customer, not by an officer of the issuing bank and therefore
are not cashier’s checks subject to the [low-risk rules].” 53 Fed. Reg. 19372, 19396.

54. A similar distinction also has been implemented in the operation of Regulation D
(12 C.F.R. Part 204), which governs the reserve requirements for depositary institutions. The
regulation requires covered institutions to maintain reserves against any “deposit,” a term that 12
C.F.R. § 204.2(a)(1) defines in detail. The concept is that the deposits a bank holds for its
customers are effectively liabilities of the bank, against which the bank must maintain a reserve of
assets adequate to satisfy the requests for withdrawal a bank might face on any particular day.
Among other things, that definition includes any “outstanding teller’s check, or an outstanding
draft, certified check, cashier’s check, money order, or officer’s check drawn on the depository
institution.” The premise of that provision is that once a bank has issued an item of that nature,
drawn on itself, the item effectively becomes a liability of the institution, against which it must

UCC § 3-310(a) (1990); UCC § 3-310 cmt. 2 (1990) (comparing the 1990 revisions to the earlier
statute).
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maintain reserves. Importantly, it applies only to items on which the bank is directly or indirectly
liable. Thus, it would include the teller’s checks and official checks at issue here, but it would not
include the MoneyGram money orders discussed above, because those items are not drawn by (or
signed by) any depository institution.

55.  As discussed above, MoneyGram also has an “agent check money order” product,
on which a bank signs as an agent of MoneyGram. On such a product, as with the more
conventional money orders discussed above, no bank would be directly or indirectly liable; rather,
by signing as an agent of MoneyGram, the bank would sign only to create for MoneyGram the
indirect liability as a drawer.

56.  Insum, a variety of legal and practical considerations make an important distinction
between instruments that a bank has signed on its own behalf (such as cashier’s checks, teller’s
checks, and agent checks that do not indicate the bank’s status as an agent), and those that no bank
has signed (such as the money orders marketed by MoneyGram and the agent checks signed by
the bank only as an agent).

1i. Contractual Conditions

57.  Another distinction between teller’s checks and agent checks on the one hand and
money orders on the other appears in the terms and conditions printed on the back of a standard
MoneyGram money order. Two important terms describe the limited recourse and the service
charge.

58.  The “Limited Recourse” term emphasizes the inability of the holder to force any
financial institution to pay the instrument. Specifically, that term states in large bold-face type
that the only “recourse” on the money order is “against the presenter. This means that persons
receiving this money order should accept it only from those known to them and against whom they
have effective recourse.” That term appears to mirror the discussion above of the effect of the
absence of any bank signature under the UCC. Apparently, MoneyGram thought it important to
emphasize those attributes in writing on the instrument to ensure that disappointed purchasers
would have little basis for claiming that they had been misled into thinking that the instruments
were more robustly enforceable than they were.

59.  The second term of relevance is the “Service Charge” term, which describes a
service charge of one dollar and fifty cents per month if the money order is not used within one
year of the purchase date. That has the effect of steadily absorbing the value of the money order
if it is not promptly used. So far as I can tell from the instruments that I have seen, banks ordinarily
do not impose such charges on the bank-signed MoneyGram instruments (the official checks),
which instead retain their value until they escheat to the relevant jurisdiction. Thus, the
MoneyGram official checks contain no such “Service Charge” term.

C. “THIRD PARTY BANK CHECK[S] " IS AN OBSCURE TERM, WHICH COULD REFER TO CHECKS THAT
BANKS ISSUE TO PAY BILLS FOR THEIR CUSTOMERS.

60.  Section 2503 excludes from the group of “other similar written instrument[s]” a
category of instruments that the statute describes as “third party bank check([s].”
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61. As a matter of history, of course, the source of the term seems clear. First, a
November 1, 1973 letter from Edward Schmults, General Counsel of the Department of the
Treasury, commenting on the bill that would become Section 2503, suggested that the legislation
should exclude “third party payment bank checks.” S. Rep. 93-505, 93® Cong., 1° Sess. 5 (Nov.
15, 1973). Then, apparently in an imprecise response to the letter, the bill was amended to exclude
“third party bank checks.” Compare S. 1895 § 2, 93" Cong., 1% Sess. (May 29, 1973) (no
exclusion, predating the Schmults letter), with S. 2705 § 3, 93" Cong., 1% Sess. (Nov. 15, 1973)
(draft after the Schmults letter including exclusion for “third party bank check[s]”); S. 2705 § 3,
937 Cong., 2" Sess. (House version dated Mar. 4, 1974) (same). Neither the Schmults letter nor
any other provision of the report or legislative history of which I am aware offers any guidance as
to the product intended to be excluded.

62. As a matter of commercial law, the term is obscure. The modern UCC does not use
the terms “bank check” or “third party check,” much less the more specific terms “third party bank
check” or “third party payment bank check.” Nor am I familiar with either of those specific terms
in the common parlance of industry professionals or literature. Similarly, the designation of the
MoneyGram products as “official” checks is not a designation with a source in the modern UCC;
thus it seems to me to bear only the general trade connotation of a check that is more reliable than
a check that is not “official.”!?

63. Attempting to make some sense out of the term itself, the idea of a “bank check”
logically suggests a check on which a bank is directly or indirectly liable. All checks are drawn
on banks. See UCC § 3-104(f) (defining “check” as “(i) a draft * * * payable on demand and
drawn on a bank or (ii) a cashier's check or teller's check™). So if the reference to “bank check” is
to convey anything different from an unadorned reference to a “check,” the most likely connotation
would be a reference to a check issued by a bank as opposed to a garden-variety “check” issued
by a person other than a bank.

64. Strong support for that idea comes from the text of the UCC at the time that Section
2503 was adopted, which used the terms “bank check” and “non-bank check” to distinguish
between checks on which some bank is liable and those on which no bank is liable. Compare UCC
§ 4-211(1)(d) (1972) (requiring banks to accept as settlement “a cashier’s check, certified check

12 The term “official bank check” did appear in an early draft of what eventually became
the 1990 revisions to UCC Article 3 and amendments to Article 4 (discussed in the next footnote).
In that draft, the term was defined to include what are now known as teller’s checks and cashier’s
checks. See UCC § 3-104(d) (1987 Exploratory Draft) (defining “official bank check” as “(i) a
draft payable on demand drawn by a bank on another bank, or (ii) a draft payable on demand with
respect to which the drawer and the drawee are the same bank or branches of the same bank”).
That draft used the term in UCC § 3-310 in the same way that the current UCC refers to teller’s
checks and cashier’s checks — to describe the instruments that discharge an obligation as soon as
they are “taken” by the payee “as payment of an obligation.” Compare UCC § 3-310(1) (1987
Exploratory Draft) with UCC § 3-310(a).
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or other bank check or obligation™) with UCC § 4-211(3)(b) (1972) (describing process for a bank
that voluntarily has agreed to accept “a non-bank check or obligation™).!3

65.  Itisless clear what to make of the additional qualification that the exclusion refers
to “third party” bank checks (or, in the phrasing of the Schmults letter, “third party payment” bank
checks). The overwhelming majority of checks are written to “third parties,” in the sense that they
are written to a party distinct both from the party that writes the check and from the party on which
the check is drawn. Similarly, the overwhelming majority of checks are written to make
“payment” to that third party. To make sense of the reference to “third parties,” logically there
should be an additional party to the transaction beyond the payor, payee, and the payor’s bank.

66. The statutory context also suggests an additional qualification in making sense of
the term. Because “third party bank checks” (or “third party payment bank checks”) are to be
excluded from the category of “similar written instruments * * * on which a [listed entity] is
directly liable,” the relevant product should be a product on which some listed entity is directly
liable. Because the excluded category is third party bank checks, logically it should be a product
on which a bank is liable.

67. One possibility that is easy to discard is that the designation refers to a personal
check (that is, a check drawn by an individual) that the payee has indorsed to a third party.!* The
discussion above suggests one obvious problem with application of that term to the scenario — why
would anybody use the term “third party bank check” as opposed to the term “third party check”
to refer to a check on which a bank has no cognizable role. More specifically, though, that
application would make no sense in the context of Section 2503. The problem is that the escheating
party has no way of telling if an instrument has been indorsed to a third party until the indorsed
item is presented for payment. Section 2503, though, applies only to instruments that are not ever
presented for payment. Thus, to read the statutory reference to “third party bank checks” as
excluding only indorsed checks is to read it as excluding checks to which Section 2503 would not
apply in any event.

68. Another possibility, mentioned in a September 29, 2015 letter from David Gregor,
the Delaware State Escheator (ALF00002365), is that the term refers to teller’s checks. That
makes sense of the “bank check” part of the term — because a teller’s check is a check that is drawn
by a bank. It treats the “third party” portion of the term as reflecting the difference between the
bank that draws a check and the bank on which the check is drawn, which means that the
instrument involves three parties. That is a possible interpretation, though the use of “third party”
to indicate a difference between the identity of the issuer and the drawee seems a little odd; that
term usually refers to checks that end up being paid to a party distinct from the original parties to
the check transaction. Moreover, as explained above, a teller’s check is not a check on which a

13 The references to “bank checks” and “non-bank checks” were removed in the 1990
version of Article 4, which substituted references to cashier’s checks and teller’s checks, terms
added at the same time to UCC Article 3. See UCC §§ 3-104(g) & (h) (1990) (definitions of
cashier’s check and teller’s check), 4-213 (1990) (replacing UCC § 4-211 (1978)).

14 Pennsylvania suggested that possibility in its May 30, 2017 “Bench Memorandum on
the Disposition of Abandoned Money Orders and Traveler’s Checks Act.”
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bank is directly liable; it is a bit odd, then, to include a phrase excluding teller’s checks from a
group of instruments on which a financial institution “is directly liable.”

69.  Recognizing the reality that it may be difficult to understand precisely what
Schmults (or Congress) intended by the term at the time, another possibility is that the term refers
to the checks that banks write at the direction of their customers through their bill-payment
services. For several decades, banks have offered bill-payment services, under which banks pay
bills to identified payees at the request of their customers. Traditionally, banks made those
payments either by making ACH transfers (which are quite inexpensive) to the identified payees
if possible, or by issuing paper checks (which are much more expensive) to payees for which it is
not practical to complete an ACH transfer. In recent years, banks complete an increasing share of
those payments by ACH transfers.

70.  In the early years of those products, however, the banks of customers commonly
effected a large share of the payments by issuing paper checks. Conventionally, those checks were
signed (and thus issued by) the customer’s bank, and drawn on the same bank. Thus, though in
my experience they have not been issued on the common forms for cashier’s checks (which state
prominently that the instrument is a cashier’s check), they are cashier’s checks in legal
contemplation (in the same way that the agent checks described above are teller’s checks in legal
contemplation even if they do not bear that designation on their face). See UCC § 3-104(g)
(defining “cashier’s check™ as “a draft with respect to which the drawer and drawee are the same
bank or branches of the same bank™). Because those checks are checks on which a bank is directly
liable, and because they involve an additional party not present at the issuance of the check, they
meet the basic requirements of a sensible interpretation of the reference in Section 2503 to a “third
party bank check.”

V. CONCLUSION

71.  Because discovery is continuing as of the date of this report, I expect that I will
continue to review documents and testimony related to the topics discussed in this report.
Accordingly, I reserve the right to supplement my report based on materials not available at the
time I prepared it, including any reports that other experts might submit.

Rl

RONALD MANN
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