SUPREME COURT OF THE UNITED STATES

DELAWARE, Plaintiff,
V. Nos. 220145 & 220146 (Consolidated)

ARKANSAS, et al., Defendants.

DEFENDANT STATES’ RESPONSE
TO DELAWARE’S STATEMENT OF UNDISPUTED FACTS

Per Southern District of New York Local Rule 56.1(b), all Defendant States
(“Defendants™) submit the following responses and objections to Delaware’s
Statement of Undisputed Facts. For reference, Defendants’ Statement of Material

Facts are referred to as “Defs. SMF.” Delaware’s Statement is referred to as
“Delaware SMF.”

1. Admitted.

2. Defendants deny the averments in this paragraph that MoneyGram
and Travelers Express’ “official checks,” “Official Checks,” and “money orders”
are separate and distinct instruments. By way of further response, MoneyGram
uses the trade name “Official Checks” to describe four products, including Agent
Check Money Orders. See Defs. SMF 99 38, 40. As Delaware admits “there is
no legal distinction” between MoneyGram’s Official Check Agent Money Orders
and Retail Money Orders products. See Delaware SMF q 43. Delaware’s attempt
here to differentiate “official checks” and “Official Checks” from “money
orders,” therefore is misleading and confusing, and on that basis the averments in
this paragraph are denied. Defendants admit the remaining averments in this
paragraph.

3. Admitted.
4. Admitted.
5. Admitted (first and second sentences).

Denied (third sentence). Defendant States object to this averment because
it is not supported by admissible evidence. See FRCP 56(c)(2). Ms. Yingst’s
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testimony regarding why consumers use MoneyGram Official Checks is
speculative and lacks foundation.

6. Denied to the extent this statement implies that Agent Check Money
Orders are not a type of Official Check. See Defs. SMF q9 38, 40. Otherwise,
admitted.

7. Denied to the extent this statement implies that Agent Check Money

Orders are not a type of Official Check. See Defs. SMF 9 38, 40. Otherwise,
admitted.

8. Denied as conclusions of law, which cannot be deemed “material
facts” for purposes of compliance with Local Rule 56.1.

9. Defendants admit the first sentence of this paragraph. Defendants
deny the second sentence of this paragraph as a conclusion of law, which cannot
be deemed a “material fact” for purposes of compliance with Local Rule 56.1.

10. Denied as conclusions of law, which cannot be deemed “material
facts” for purposes of compliance with Local Rule 56.1.

11. Denied as conclusions of law, which cannot be deemed “material
facts” for purposes of compliance with Local Rule 56.1.

12. Admitted.

13.  Admitted.

14. Denied as conclusions of law, which cannot be deemed “material
facts” for purposes of compliance with Local Rule 56.1.

15. Denied as conclusions of law, which cannot be deemed “material
facts” for purposes of compliance with Local Rule 56.1.

16. Denied as conclusions of law, which cannot be deemed ‘“material
facts” for purposes of compliance with Local Rule 56.1.

17. Denied. Defendant States object to this averment because it is not
supported by admissible evidence. See FRCP 56(c)(2). The averments in this
paragraph lack foundation and are hearsay.

18. Denied. Defendant States object to this averment because it is not
supported by admissible evidence. See FRCP 56(c)(2). The averments in this
paragraph lack foundation and are hearsay.
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19. Denied. Defendants object to this averment because it is not
supported by admissible evidence. See FRCP 56(c)(2). Whether all “Travelers
Cheque issuers such as American Express collect addresses from purchasers of
travelers cheques” cannot be gleaned by the single demonstrative evidence — a
traveler’s check allegedly purchased by Delaware counsel’s associate — cited by
Delaware. This assertion lacks foundation and is speculative.

20. Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders. Denied to the extent this paragraph refers to
“Official Checks” of any kind (including Agent Check Money Orders), since the
proffered evidence is limited to MoneyGram Retail Money Orders.

21.  Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders. Denied to the extent this paragraph refers to
“Official Checks” of any kind (including Agent Check Money Orders), since the
proffered evidence is limited to MoneyGram Retail Money Orders.

22. Admitted.

23. Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders. Denied to the extent this paragraph refers to
“Official Checks” of any kind (including Agent Check Money Orders), since the
proffered evidence is limited to MoneyGram Retail Money Orders.

24. Denied. Defendant States object to this averment because it is not
supported by admissible evidence. See FRCP 56(c)(2). The averments in this
paragraph lack foundation and are speculative. This statement is also inconsistent
with the testimony and documents presented by MoneyGram with respect to
MoneyGram’s Retail Money Orders (which MoneyGram states are used for
purposes other than identified in Delaware’s statement), and Agent Check Money
Orders (which MoneyGram states are typically sold to customers with bank
accounts). App. 1111, 1219-1220 (Yingst Dep. 90:5-22, 198:21-199:15); App.
64 (Dep. Ex. 12 at MG002712); App. 1256 (Yingst Dep. 272:1-21).

25. Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders. Denied to the extent this paragraph refers to
“Official Checks” of any kind (including Agent Check Money Orders), since the
proffered evidence is limited to MoneyGram Retail Money Orders.

26. Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders. Denied to the extent this paragraph refers to



“Official Checks” of any kind (including Agent Check Money Orders), since the
proffered evidence is limited to MoneyGram Retail Money Orders.

27. Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders. Denied to the extent this paragraph refers to
“Official Checks” of any kind (including Agent Check Money Orders), since the
proffered evidence is limited to MoneyGram Retail Money Orders.

28.  Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders. Denied to the extent this paragraph refers to
“Official Checks” of any kind (including Agent Check Money Orders), since the
proffered evidence is limited to MoneyGram Retail Money Orders.

29.  Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders. Denied to the extent this paragraph refers to
“Official Checks” of any kind (including Agent Check Money Orders), since the
proffered evidence is limited to MoneyGram Retail Money Orders.

30. Denied as stated. Defendants admit only that MoneyGram’s largest
competitors in the retail money order business are Western Union and the U.S.
Postal Service. See Yingst Ex. 29 at 6 (Ex. M to Declaration of James David
Taliaferro, dated Feb. 1, 2019 (the “Taliaferro Decl.”)); Yingst Dep. 331:8-17
(Ex. A. of Taliaferro Decl.). MoneyGram’s 30(b)(6) witness, Eva Yingst did not
specifically testify as to competitors of MoneyGram’s Agent Check Money
Orders. See id.

31. Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders. Denied to the extent this paragraph refers to
“Official Checks” of any kind (including Agent Check Money Orders), since the
proffered evidence is limited to MoneyGram Retail Money Orders.

32. Admitted in part; denied in part. To the extent “Money Order” in
this paragraph refers to MoneyGram Retail Money Orders, Defendants admit that
MoneyGram Retail Money Orders contain terms and conditions on the back of
the instrument. By way of further response, Delaware admits that some
MoneyGram Official Checks are printed using so-called “blank stock,” and those
instruments carry “terms and conditions” on the back of the physical check. See
Delaware SMF 4] 77. Defendants deny that any MoneyGram instrument contains

terms and conditions “on the face” of the instrument. See Yingst 310:16-311:19
(Ex. A to Taliaferro Decl.); Whitlock Money Order Aff. at § 5 & Ex. A.



33. Denied (first sentence). The cited deposition testimony states that the
“current” service charge is $1.50 a month, not that “[a]ll MoneyGram Money
Orders” contain such a service charge. Yingst411:2-4 (Ex. A to Taliaferro Decl.);
Petrick 243:7-11 (Ex. O to Taliaferro Decl.). This is also inaccurate as to
MoneyGram Retail Money Orders sold in certain States with restrictions on such
charges. Delaware SMF 9 32. Further, the service charges are and have been
subject to change, even during the period between 2000 and 2017. App. 1617
(Dep. Ex. 49 5).

Denied (second sentence). Defendant States object to this averment
because it is not supported by admissible evidence. See FRCP 56(c)(2). Ms.
Petrick’s testimony about state laws is speculative and lacks foundation. Further,
this allegation is denied, in particular, since at least one state—California—has a
limit on the amount of value that can be taken from money orders. Whitlock
Money Order Aff. at Ex. A (“State Service Charge Exceptions”).

Denied (third sentence). Defendant States object to this averment because
it is not supported by any evidence. See Local Rule 56.1(d).

34. Denied as stated. The evidence supporting the statement of fact runs
only through fiscal year 2017, and thus is not “current.” Further, with that caveat,
Defendants also only admit to this paragraph to the extent that “Money Orders”
refers to MoneyGram Retail Money Orders.

35. Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders.

36. Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders. By way of further answer, while MoneyGram
Retail Money Orders have limits, those limits are set by MoneyGram policy and
not by legal restriction. Yingst 63:16-64:13 (Ex. A to Taliaferro Decl.).

37. Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders.

38. Admitted.
39.  Admitted.
40. Admitted.

41. Admitted to the extent “Money Order” in this paragraph refers to
MoneyGram Retail Money Orders.



42.  Admitted (first sentence).

Denied (second sentence). The Primelink system referenced in this
sentence is used in connection with MoneyGram’s Official Check products,
which include Agent Check Money Orders but do not necessarily include
MoneyGram Retail Money Orders. Yingst 337:5-18 (Ex. A to Taliaferro Decl.).

Admitted (third and fourth sentences).

Denied (fifth sentence) to the extent this statement suggests that
Agent Check Money Orders are not one of the products sold under MoneyGram’s
Official Check program. See Defs. SMF q 38, 40.

43,  Admitted.
44.  Admitted.

45. Defendant States admit only the first sentence in this paragraph.
Defendant States deny the second sentence in this paragraph. MoneyGram uses
the trade name “Official Checks” to describe four products, including Agent
Check Money Orders. See Defs. SMF q] 38, 40. As Delaware admits “there is no
legal distinction” between MoneyGram’s Official Check Agent Money Orders
and Retail Money Orders products. See Delaware SMF q 43. Delaware’s attempt
here to differentiate “Official Checks” from “Money Orders”, therefore is
misleading and confusing, and on that basis these averments in this paragraph are
denied.

46. Admitted.
47.  Admitted.
48.  Admitted.
49.  Admitted.

50. Denied. Delaware readily admits that some MoneyGram Official
Checks are printed using so-called “blank stock,” and those instruments carry
terms and conditions on the back of the physical check. See Delaware SMF | 77.
Further, MoneyGram uses the phrase “Official Check™ to cover four products,
including Agent Check Money Orders. See Defs. SMF ¢ 40. Agent Check Money
Orders, which are Official Checks, carry terms and conditions on the back of the
physical check. See Defs. SMF ] 45.



51. Denied. MoneyGram uses the phrase “Official Check” to cover four
products, including Agent Check Money Orders. See Defs. SMF 4 40. Agent
Check Money Orders, which are Official Checks, carry terms and conditions on
the back of the physical check, which include the service charge language used
with MoneyGram Retail Money Orders. See Defs. SMF 9 45; Delaware SMF
4 77. Delaware even states that “there is no legal distinction” between Official
Check Agent Money Orders and Retail Money Orders. See Delaware SMF ] 43.

52. Admitted.
53. Admitted.
54.  Admitted.
55. Admitted.
56. Admitted.
57.  Admitted.
58.  Admitted.
59.  Admitted.
60. Admitted.
61. Admitted.
62. Admitted.
63. Admitted.
64. Admitted.

65. Denied (first sentence). MoneyGram uses the phrase “Official
Check” to cover four products, including Agent Check Money Orders, see Defs.
SMF 940, so Delaware’s comparison between “Money Orders” and “Official
Checks” is confusing and misleading, since both categories include money orders.

Admitted (second sentence).
66.  Admitted.
67. Admitted.



68. Admitted in part (first sentence). MoneyGram Official Check
services are used where payees require a check drawn on a bank, but are also used
by financial institutions to pay their own obligations. Yingst Ex. 29 at 6 (Ex. M
to Taliaferro Decl.).

Admitted (second sentence). By way of further answer, while
MoneyGram Retail Money Orders have limits, those limits are set by
MoneyGram policy and not by legal restriction. Yingst 63:16-64:13 (Ex. A to
Taliaferro Decl.).

69. Denied as conclusions of law, which cannot be deemed ‘“material
facts” for purposes of compliance with Local Rule 56.1.

70.  Admitted.

71.  Denied as stated. The evidence supporting the statement of fact runs
only through fiscal year 2017, and thus is not “current.”

72.  Admitted.

73.  Admitted.

74. Denied (first sentence). Defendant States object to this averment
because it is not supported by admissible evidence. See FRCP 56(c)(2). Ms.
Yingst’s testimony regarding why consumers use MoneyGram Official Checks is
speculative and lacks foundation.

Denied (second sentence). MoneyGram uses the phrase “Official
Check” to cover four products, including Agent Check Money Orders, see Defs.
SMF 940, so Delaware’s comparison between “Money Orders” and “Official
Checks” is confusing and misleading, since both categories include money orders.
Further, Ms. Yingst’s speculation about the acceptability of official checks versus
money orders is not admissible in evidence. See FRCP 56(¢c)(2).

75. Denied. Defendant States object to this averment because it is not
supported by admissible evidence. See FRCP 56(c)(2). Ms. Yingst’s testimony
regarding the motives of bank customers and speculation about typical bank
transactions is speculative and lacks foundation.

76.  Admitted.

77. Denied that the italicized emphasis is present on the cited sample
documents; otherwise admitted. Exs. A, B to Declaration of Eva Yingst.
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78.  Admitted.
79.  Admitted.
80.  Admitted.
81.  Admitted.
82.  Admitted.

83. Denied as conclusions of law, which cannot be deemed “material
facts” for purposes of compliance with Local Rule 56.1.

84. Denied as conclusions of law, which cannot be deemed “material
facts” for purposes of compliance with Local Rule 56.1.

85.  Admitted.

86.  Admitted, subject to the understanding that use of the phrase “Agent
Check” by Delaware in this paragraph is intended to exclude “Agent Check
Money Orders.”

87.  Admitted, subject to the understanding that use of the phrase “Agent
Check” by Delaware in this paragraph is intended to exclude “Agent Check
Money Orders.”

88.  Admitted (first sentence).

Denied (second sentence). Denied as conclusions of law, which cannot be
deemed “material facts” for purposes of compliance with Local Rule 56.1.

89.  Admitted, subject to the understanding that use of the phrase “Agent
Check” by Delaware in this paragraph is intended to exclude “Agent Check
Money Orders.”

90. Denied. Defendant States object to this averment because it is not
supported by admissible evidence. See FRCP 56(c)(2). Ms. Yingst’s testimony
regarding the “typical” MoneyGram Agent Check transaction is speculative and
lacks foundation.

91. Denied to the extent the second sentence suggests that Agent Check
Money Orders are not sold under MoneyGram’s Official Check program. See
Defs. SMF 9 38, 40. Otherwise admitted.
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92.  Admitted.
93.  Admitted.

94. Admitted. By way of further answer, Delaware itself later ratified
MoneyGram’s escheating decision when, after MoneyGram sought guidance
from Delaware, Delaware advised MoneyGram that MoneyGram ‘“has been
properly reporting and delivering unclaimed property in accordance with the strict
rules established by the Supreme Court of the United States[.]” App. 624; see also
App. 624-632.

95. Admitted. By way of further answer, Delaware itself later ratified
MoneyGram’s escheating decision when, after MoneyGram sought guidance
from Delaware, Delaware advised MoneyGram that MoneyGram “has been
properly reporting and delivering unclaimed property in accordance with the strict
rules established by the Supreme Court of the United States[.]” App. 624; see also
App. 624-632.

96. Admitted. By way of further answer, Delaware itself later ratified
MoneyGram’s escheating decision when, after MoneyGram sought guidance
from Delaware, Delaware advised MoneyGram that MoneyGram ‘“has been
properly reporting and delivering unclaimed property in accordance with the strict
rules established by the Supreme Court of the United States[.]” App. 624; see also
App. 624-632.

97.  Admitted.
98.  Admitted.
99.  Admitted.
100. Admitted.

101. Denied. Denied as conclusions of law, which cannot be deemed
“material facts” for purposes of compliance with Local Rule 56.1.
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March 8, 2019

KEN PAXTON

Texas Attorney General

TODD LAWRENCE DISHER

Trial Counsel for Civil Litigation

OFFICE OF THE TEXAS
ATTORNEY GENERAL

P.O. Box 12548 (MC 001)

Austin, Texas 78711

XAVIER BECERRA

California Attorney General
EDWARD C. DUMONT
Solicitor General

JONATHAN L. WOLFF

Chief Assistant Attorney General
DIANE S. SHAW

Senior Assistant Attorney General

AIMEE FEINBERG
Deputy Solicitor General
CRAIG D. RUST
Deputy Attorney General

CALIFORNIA DEPARTMENT OF

JUSTICE
1300 I Street
Sacramento, California 95814
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LESLIE RUTLEDGE

Arkansas Attorney General

NICHOLAS J. BRONNI*

Arkansas Solicitor General

OFFICE OF THE ARKANSAS
ATTORNEY GENERAL

323 Center Street

Little Rock, Arkansas 72201

(501) 682-6302

nicholas.bronni(@arkansasag.gov
*Counsel of Record



STEVE MARSHALL
Alabama Attorney General

MARK BRNOVICH
Arizona Attorney General

PHILLIP J. WEISER
Colorado Attorney General

ASHLEY MOODY
Florida Attorney General

LAWRENCE WASDEN
Idaho Attorney General

CURTIS T. HILL, JR.
Indiana Attorney General

TOM MILLER
Iowa Attorney General
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Kansas Attorney General
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Kentucky Attorney General
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Louisiana Attorney General
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Maryland Attorney General

DANA NESSEL
Michigan Attorney General
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Montana Attorney General

DOUG PETERSON
Nebraska Attorney General

AARON D. FORD
Nevada Attorney General

WAYNE STENEHJEM
North Dakota Attorney General

DAVE YOST
Ohio Attorney General

MIKE HUNTER
Oklahoma Attorney General

ELLEN F. ROSENBLUM
Oregon Attorney General

ALAN WILSON
South Carolina Attorney General

SEAN REYES
Utah Attorney General

MARK HERRING
Virginia Attorney General

BOB FERGUSON
Washington Attorney General

PATRICK MORRISEY
West Virginia Attorney General

BRIDGET HILL
Wyoming Attorney General

Counsel for Defendant States in Case No. 220146
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JOSHUA L. KAUL

Wisconsin Attorney General

KARLA Z. KECKHAVER

Assistant Attorney General

WISCONSIN DEPARTMENT OF
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P.O. Box 7857

Madison, Wisconsin 53707

Counsel for Wisconsin in Case No. 220145

MATTHEW H. HAVERSTICK CHRISTOPHER B. CRAIG
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CERTIFICATE OF SERVICE

Counsel of record for Defendant States in Case Nos. 220145 and 220146
(consolidated) certifies that on March 8, 2019, this document was served, as required
by Case Management Order No. 5, on the following counsel:

Delaware Steven Rosenthal srosenthal@loeb.com
Delaware Marc Cohen mscohen@loeb.com
Delaware Tiffany Moseley tmoseley@loeb.com
Delaware J.D. Taliaferro jtaliaferro@loeb.com
Delaware Aaron Goldstein aaron.golstein@state.de.us
Delaware Caroline Cross caroline.cross(@state.de.us
Delaware Jennifer Noel jennifer.noel@state.de.us
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