JOSHUA J. VOSS
JVOSS@KLEINBARD.COM \
Direct Dial 267.443.4114

KLEINBARD

October 5, 2023
VIA EMAIL

Hon. Pierre N. Leval

Special Master
PNLspecialmaster@ca2.uscourts.gov
Allison_Durkin@ca2.uscourts.gov

RE: Delaware v. Arkansas, Nos. 220145 & 220146 (consolidated)
Dear Judge Leval:

On behalf of the Commonwealth, Pennsylvania Treasurer, I write to reply to the
following claims in Delaware’s letter to you of October 2, 2023 (dkt. no. 179).

(1) Delaware accuses Pennsylvania of “delay” and “not want[ing] to litigate[.]”
DE Ltr. at 4, 5, 27. Like most states, Pennsylvania would prefer to avoid unnecessary
litigation, so in this sense, Delaware is correct that Pennsylvania does not want to
litigate. In fact, seven years ago, Pennsylvania made several attempts to resolve this
dispute and avoid the protracted litigation Delaware forced upon the Defendant States.
Delaware’s insistence on not resolving the dispute is what caused seven years of
litigation and a Supreme Court unanimous decision. In addition, this year, Pennsylvania
willingly engaged in good faith negotiations throughout June and July with Delaware,
which included the Pennsylvania Treasurer meeting directly with representatives of
Delaware to settle this dispute. Unfortunately, Delaware’s insistence that Pennsylvania
accept concessions unrelated to the disputed MoneyGram property caused these
discussions to fail. Since then, contrary to Delaware’s claim, Pennsylvania has sought to
avoid any additional delay. This is why on August 4, 2023, Pennsylvania served on
Delaware interrogatories and requests for production. Yet, through the date of this letter
(sixty days and counting), Delaware has not (1) objected to this discovery or (2) responded
to it. Despite this fact, Delaware claims Pennsylvania is delaying—not so.

(2) Delaware’s statements of “fact” concerning Pennsylvania’s alleged lack of effort
to respond to Delaware’s requests for production are without any basis. DE Ltr. at 3.
Specifically, Delaware declares Pennsylvania has “done no work whatsoever to determine
whether Delaware’s discovery requests are at all burdensome.” Id. (emphasis in original).
This is false. Pennsylvania Treasury staff have, in fact, been working to evaluate each
demand for records and assess whether each can be complied with. Pennsylvania is
prepared to work with Delaware on the burden associated with responding, if needed,
after Your Honor addresses Pennsylvania’s over-arching objections to the requests, which
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objections highlight how needlessly burdensome most of Delaware’s requests are. Indeed,
some requests seek records going back to 1965, nearly 60 years.

(3) Delaware advances the silly accusation that Pennsylvania has filed “improper”
and “troubling” FOIA requests. DE Ltr. at 4. As a matter of Delaware law, there is
nothing improper or troubling about filing a request to review public documents held by a
public agency. Moreover, Delaware even declares in its letter that the information sought
in those requests is “irrelevant” to the dispute before this Court, so the connection
between the requests and this case is unclear. See DE Ltr. at 4 n.1.

(4) Delaware suggests Pennsylvania is “manufactur[ing] urgency” with “no basis in
reality.” DE Ltr. at 5 n.2. Because Delaware has been criticized for its troubling
unclaimed property collection methods and for its dependance on unclaimed property
funds as a revenue source to balance its annual state budgets,! it is unsurprising that
Delaware would dismiss Pennsylvania’s urgency to reunite uncashed MoneyGram
instruments with their owners. Yet, to be clear, it is a priority for Pennsylvania’s
Treasurer to return unclaimed property to its owners: over $270 million was restored last
fiscal year alone. And presently, MoneyGram is not, as Delaware suggests, making any
effort to reach out to the true owners to reunite them with their property.2 Thus,
continued delay in Pennsylvania receiving the Pennsylvania abandoned proceeds
undermines the ability of property owners to recover their funds.

(5) Delaware argues Pennsylvania is asking the Supreme Court to “invent a cause
of action[.]” DE Ltr. at 2. Delaware’s argument is one of convenience, not conviction,
because Delaware championed the same “invention” in this case. Indeed, Delaware
sought leave to amend its bill of complaint to add claims against Pennsylvania—seeking
money damages—regarding non-MoneyGram instruments (dkt. no. 22; see also dkt. no.
23). In attempting to justify this amendment, and in explaining what it would do,
Delaware candidly stated it was seeking to take money already received by
Pennsylvania—the very thing it now claims is an innovation:

1 See e.g., Jessica Masulli Reyes, Federal Judge Blasts Delaware’s Abandoned
Property Practice, Delaware Online (June 29, 2016), available at https://www.delaware
online.com/story/news/local/2016/06/29/federal-judge-blasts-delawares-abandoned-
property-practice/86505398/.

2 MoneyGram admitted in discovery it undertakes no due diligence to attempt to
identify true owners before escheating proceeds from Official Checks. See Def. Stmt. of
Undisputed Material Facts at § 35 (dkt. no. 88).
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Delaware further believes that its motions to amend its Bill of Complaint
against Wisconsin and Pennsylvania and its Counterclaim against Arkansas
et al. should be granted to allow Delaware to recover funds from these
instruments that were wrongfully escheated to the other States to prevent the
potential for unnecessary and highly duplicative litigation over the proper
escheatment of these other financial instruments in the future.

See Delaware Reply Br. in Support of Motions for Leave to Amend Bill of Complaint, at 3
(dkt. no. 29) (emphasis added). Not only does Delaware omit its actions in this case, but
also it has forgotten about its own suit against New York in 1988. In that matter,
Delaware filed a complaint asking the Supreme Court for an order compelling New York
to be “directed to pay or deliver to plaintiff, Delaware, all the Escheatable Property of
Unknowns paid or delivered to New York by the Delaware Brokerage Corporations|.]”
See Delaware Complaint at 12, 9 5, No. 111 Original (U.S. Feb. 9, 1988) (Exhibit A)
(motion and complaint only; brief omitted). Delaware sought monetary damages (nearly
$1 billion, see dkt. no. 148) based on a viable cause of action—something the Supreme
Court appeared to agree with in siding with Delaware and remanding for a damages
assessment. See Delaware v. New York, 507 U.S. 490, 509-10 (1993). Delaware offers no
justification as to why it can seek already escheated moneys from other States, but those
States cannot do the same with Delaware.

Finally, while Delaware’s letter makes numerous other unsupported claims and
allegations, Pennsylvania believes the foregoing adequately illustrates the lack of weight
such averments should be afforded. Pennsylvania is eager to conclude this litigation and
finally end this seven-years-and-counting saga. Once ended, Pennsylvania can do the
1important work of returning this money to its true owners to the greatest extent possible.
The delay Delaware complains of is prejudicial to the property owners and solely
beneficial to Delaware. Continued delay allows Delaware to withhold property it
unlawfully possesses, as the Supreme Court unanimously found.

Respectfully submitted, /
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cc: Counsel of record (via email)
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STATE OF DELAWARE,

Plaintiff,
V.

STATE OF NEW YORK,
Defendant.

0
0

COMPLAINT

The State of Delaware, plaintiff, by its counsel, brings

this original action against the State of New York, defen-
dant, and alleges as follows:

I

1. The plaintiff, the State of Delaware (‘‘Dela-
ware’’), and the defendant, the State of New York (‘‘New
York’’), are states of The United States.

2. This is a controversy between two states of The
United States and is, therefore, within the original juris-
diction of the Supreme Court of The United States, under
Article ITI, Section 2 of the Constitution of The United
States, and under the United States Code, Title 28, Section
1251(a).

3. This controversy concerns the wrongful escheat-
ing or threat to escheat by New York, from corporations

1




incorporated under the laws of Delaware engaged in the
securities brokerage business (the ‘‘Delaware Brokerage
Corporations’’), of monies and other intangible property.
The Delaware Brokerage Corporations had or have such
property as the result of distributions made with respect
to securities held or formerly held for the account of cus-
tomers but as to which the brokers have no identification
or last known address of anyone claiming to be the bene-
ficial owner of such property (the ‘‘Escheatable Property
of Unknowns?”’).

4. Delaware claims herein that, under Texas v. New
Jersey, 379 U.S. 674 (1965), and Pennsylvania v. New
York, 407 U.S. 206 (1972), the Escheatable Property of
Unknowns is properly escheatable not to New York but to
Delaware, pursuant to its Escheat Law. Del. Code Ann.
tit. 12, §§ 1197-1211 (1987) (the ‘‘Delaware Escheat Law?”’).
Delaware seeks herein (a) a judgment that New York
pay to Delaware the Escheatable Property of TUn-
knowns taken by New York and (b) a prospective declara-
tion that Delaware has the right in the future to escheat
the Escheatable Property of Unknowns from the Delaware
Brokerage Corporations without further interference or
competing claims from New York.

5. No other state has been joined as a defendant in
this action because Delaware is not aware of any state
which is asserting a right which may be contrary to the
claim being asserted herein by Delaware. However, Dela-
ware has, upon the filing of the Motion for Leave to File
Complaint, mailed a copy of the Motion, the Complaint and
the Brief in Support of Motion for Leave to File Com-
plaint, to each of the other states, in order that any other
state which might believe it has some claim to the Escheat-

able Property of Unknowns may seek leave of this Court
to intervene in these proceedings.

6. None of the Delaware Brokerage Corporations
which had or have Escheatable Property of Unknowns has
been joined as a defendant in this action, because such en-
tities (a) have no claim as to the Escheatable Property of
Unknowns and (b) are held harmless by New York from
any competing claims to the Escheatable Property of Un-
knowns taken by New York. (N.Y. Abandoned Property
Law § 1404 (McKinney Supp. 1988)).
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7. The Delaware Brokerage Corporations include the
following (and their predecessors) :

Bear, Stearns & Co. Ine.
Dean Witter Reynolds Ine.

Donaldson, Lufkin & Jenrette Securities
Corporation

Drexel Burnham Lambert Incorporated
The First Boston Corporation
Kidder, Peabody & Co. Incorporated

Merrill Lynch, Pierce, Fenner
& Smith Incorporated

Morgan Stanley & Co. Incorporated
Oppenheimer & Co., Ine.
PaineWebber Incorporated

Prudential-Baclie Securities Inc.

Salomon Brothers Ine.

Shearson Lehman Hutton Ine.

Smith Barney, Harris Upham & Co. Incorporated
Thomson MeKinnon Securities Ine.




Each of the Delaware Brokerage Corporations has offices
and conducts business in New York, as well as in other
states of The United States.

8. The Delaware Brokerage Corporations, in the
course of their business, act as record owners of secur-
ities, primarily stocks and bonds, the beneficial ownership
of which 1s in the account of customers of the Delaware
Brokerage Corporations. As record owners, the Delaware
Brokerage Corporations from time to time receive distri-
butions with respect to the securities, such as dividends
and interest (the ‘‘Payments’’). As the Payments are re-
ceived, the Delaware Brokerage Corporations regularly
allocate to the accounts of their customers the Payments to
which they are beneficially entitled.

9. In certain instances, however, the Delaware Brok-
erage Corporations are unable to identify the beneficial
owners of the Payments. For example, a Delaware Brok-
erage Corporation may sell in the open market a custom-
er’s securities and the ultimate acquiror in the market of
those securities thereafter may fail to remove that Dela-
ware Brokerage Corporation as the record owner of such
securities before the record date on which a Payment
becomes payable to that Delaware Brokerage Corpora-
tion. Unless a claim to pay over such Payment is made
by the ultimate acquiror of such securities, that Delaware
Brokerage Corporation will not know who the beneficial
owner of such Payment is or what the address is for such
beneficial owner. Accordingly, where no claim to pay
over the Payments is made, the Delaware Brokerage Cor-
poration has Escheatable Property of Unknowns.

I1I.

10. Since at least July 13, 1971, Delaware has pro-
vided, by the Delaware Fscheat Law, for the escheat
of personal property of every kind or deseription, including
the Hscheatable Property of Unknowns, held by every legal
entity incorporated under Delaware law, including the Del-
aware Brokerage Corporations, having possession, custody
or control of such property, where such property has re-
mained unclaimed by its beneficial owner for a period of
seven years. Delaware HEscheat Law §1198(6), (8) and
(10). The Delaware Escheat Law is set forth in Exhibit
““A’’% attached to the Brief in Support of Motion for Leave
to I'ile Complaint, attached hereto.

IV.

11. Notwithstanding the Delaware Escheat Law,
and Delaware’s right thereunder to escheat the Escheat-
able Property of Unknowns in the hands of Delaware
Brokerage Corporations, New York has continued to claim
and to seize such property, which rightfully belongs to
Delaware.

12. Effective April 1, 1952, the State of New York
adopted a provision entitled ‘‘Unclaimed Property Held
by Brokers.”” Article V-A of the New York Aban-
doned Property Law §§510-514 (McKinney Supp. 1988)
(the “New York Escheat Law’’). The New York Es-
cheat Law provides for the escheat of personal property,
including the Hscheatable Property of Unknowns, held
by any corporation engaging in New York in the pur-
chase, sale or exchange of securities for or on behalf of
any customers. Unlike the Delaware Escheat Law, which




requires property to be abandoned for seven years before
its escheat, the New York KEscheat Law provided for
escheat after five years until December 31, 1975, when
the dormancy period was further reduced to three years.
See generally id. $§510(4) and (5), 511, as amend-
ed by 1973 N.Y. Laws ¢.617, § 6. The New York Escheat
Law is set forth in Exhibit ¢“B”’, attached to the Brief in
Support of Motion for Leave to File Complaint, attached
hereto.

13. New York publishes and disseminates to secur-
ities brokers, including the Delaware Brokerage Corpora-
tions, a publication entitled ‘‘Abandoned Property Law
Handbook for Brokers and Dealers’ (‘““Handbook’’),
which states that it was ‘“published to inform brokers and
dealers in securities concerning their responsibilities
under Article V-A.”” Relevant excerpts from the Hand-
book are set forth in Exhibit ¢“C”’, attached to the Brief in
Support of Motion for Leave to File Complaint, attached
hereto.

14. The Handbook sets forth the statutory language
of Article V-A, and makes clear New York’s position that
the escheat to it of abandoned property includes Payments
where they are attributable to beneficial owners who ‘‘can-
not be identified,”” See, e.g., Exhibit ¢“C’’ at p. 71, 11
(‘“The unpaid amounts in category (a) [of Section 511.1]
often occur when the broker or dealer ceases to hold the
security at the time of receipt of the dividend or bond in-
terest, the security having already been traded, and the
persons or customers entitled to such payment cannot be
identified (unkmown).”’—emphasis supplied); id., 12
(‘““The unpaid amounts in ecategory (a) [of Section
511.1-a] often occur when the broker or dealer receives
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dividend or bond interest other than from a dividend dis-
bursing agent, but rather from another broker or dealer as
a result of an overpayment, and the persons or customers
entitled to such payment cannot be identified (unknown).”’
—emphasis supplied); and p. 73, T4 (““This class of un-
claimed property [covered by Section 511.3] generally re-
sults from an mability to identify the owner of the secur-
ity, to locate the owner of a dormant customer account or
to have a customer accept delivery of his securities or
amounts paid thereon to which he is entitled. The un-
known owner situation often occurs as discussed in sub-
paragraph 1 above when a stock dividend is received by
the broker or dealer after the underlying security had al-
ready been traded and delivered.””—emphasis supplied)

15. The Handbook further provides that Payments
received by a broker in New York, including the Delaware
Brokerage Corporations, are escheatable to New York even
when not attributable to the account of a New York cus-
tomer:

[I]tems received as the holder of record of a security
which a broker or dealer ceased to actually hold prior
to receipt of the item, are deemed abandoned property
(if unpaid to the entitled customer for three years) if
received in this state, without regard to the location of
the office in which the original transaction in respect
to the security may have occurred. (Sec. 510, Subd. 6,
par. b and See. 511, Subd. 1)

1d.,p. 75,1 6.
V.

16. From before 1971 up to the present time, New
York has demanded from the Delaware Brokerage Corpo-
rations all of the Escheatable Property of Unknowns after
the running of the three or five year dormancy period pro-
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vided for under the New York Escheat Law. Most of the
Delaware Brokerage Corporations have acceded to New
York’s demands to pay over the Escheatable Property of
Unknowns and, accordingly, Delaware, after the running of
its seven year dormaney period, has been refused payment
of the Escheatable Property of Unknowns on the basis that
such property has already been paid over to New York,
and in reliance on a representation contained in the Gen-
eral Provisions of the New York Escheat Law that New
York will hold harmless any entity in respect of subse-
quent claims made on property escheated to New York.
New York Escheat Law § 1404 (McKinney Supp. 1988)
(attached to the Brief in Support of Motion for Leave to
File Complaint as part of Exhibit “B’’ thereto).

17. Plaintiff is aware of only three of the Delaware

Brokerage Corporations which to date have challenged
New York’s claim to the Escheatable Property of Un-

knowns.

18. In the early 1980’s, PaineWebber Incorporated
(““PaineWebber’’), a Delaware Brokerage Corporation,
informed New York that it would no longer include the
Escheatable Property of Unknowns in the property paid
over to New York, and informed New York that if the
Escheatable Property of Unknowns was escheatable, it
was escheatable only to Delaware, as the state of its in-
corporation, pursuant to Delaware’s Escheat Law.
Shortly thereafter, New York commenced an administra-
tive proceeding, seeking the recovery of the Escheatable
Property of Unknowns. That administrative proceeding
still pends.

19. Another Delaware Brokerage Corporation,
Smith Barney, Harris Upham & Co. Incorporated (‘‘Smith

Barney’’), has also recently determined not to escheat to
New York any Kscheatable Property of Unknowns on the
ground that such property could properly be escheated
only by Delaware under the Delaware scheat Law.
Smith Barney communicated that decision to the New
York abandoned property authorities. In response, New
York has made a demand upon Smith Barney to report
and to pay such property to it and has stated that, absent
compliance with such demand, New York intends to com-
mence an administrative proceeding against Smith Barney
to recover such property.

20. Another Delaware Brokerage Corporation, Kid-
der, Peabody & Co. Incorporated (‘‘Kidder Peabody’’),
declined in 1987 to escheat to New York Escheatable Prop-
erty of Unknowns for the year 1983, on the ground that
such property can properly be escheated only by Delaware
under the Delaware Escheat Law. New York has informed
Kidder Peabody that it will make a demand for payment
of such property to it and that, absent compliance with
such demand, New York intends to commence an admin-
istrative proceeding against Kidder Peabody to recover
such property.

VI

21. The amount of FHscheatable Property of Un-
knowns wrongfully demanded by New York from the Dela-
ware Brokerage Corporations has been substantial. For
example, in the years 1981 to 1984 alone, Dean Witter Rey-
nolds Ine. (‘‘Dean Witter’’), one of the Delaware Broker-
age Corporations, reported and paid over to New York the
following Escheatable Property of Unknowns:




Amount

$ 284,005
274,089
967,925
995,532

$2,521,551

Plaintiff is informed that the amounts of Escheatable Pro-
perty of Unknowns paid over by Dean Witter to New York
in those years were not atypical. For example, Smith Bar-
ney paid New York more than one million dollars in Es-
cheatable Property of Unknowns in each of the years
1985 and 1986. Merrill Lynch, Pierce, Fenner & Smith
Incorporated, another Delaware Brokerage Corporation,
paid New York more than two million dollars in Xscheat-
able Property of Unknowns in 1982. Accordingly, plaintiff
believes that, since July 13, 1971, New York has taken
many millions of dollars in Escheatable Property of Un-
knowns which rightfully belongs to Delaware. The resolu-
tion of New York’s competing claim thus is of substantial
monetary importance to Delaware.

VII

22. By reason of New York’s past and continuing
claims to the Escheatable Property of Unknowns, there is
a controversy between Delaware and New York as to
which of the two states may properly escheat such pro-
perty.

23. The previous taking by New York of Escheatable
Property of Unknowns from the Delaware Broker-
age Corporations, and its continuing demand to take such
property in the future, are contrary to this Court’s de-
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cisions in Tezas v. New Jersey, supra, and Pennsylvania
v. New York, supra, that abandoned property attributable
to a beneficial owner for whom the holder has no name or
address record is escheatable only pursuant to the laws of
the holder’s state of incorporation.

24. Under the rule of Texas v. New Jersey and Penn-
sylvania v. New York, Delaware is entitled, as the state of
incorporation of the Delaware Brokerage Corporations, to
recover from New York all such property which has here-
tofore been paid over or transferred to New York by them.

25. Delaware cannot be protected from irreparable
injury and loss of property unless this Court grants the
relief sought by this Complaint.

26. Delaware has no adequate remedy at law.

WHEREFORE, the plaintiff prays:

1. That this Court take jurisdiction of the parties
and subject matter herein;

2. That this Court hear and determine the contro-
versy herein in such manner as the Court deems appro-
priate;

3. That a temporary injunction be issued restraining
the defendant, New York, from proceeding with any action
now pending, or from instituting any action hereafter, to
escheat and/or take custody of any portion of the Escheat-
able Property of Unknowns held by the Delaware Broker-
age Corporations;

4. That judgment be entered that the Escheatable
Property of Unknowns, held by the Delaware Brokerage
Corporations, is subject only to the escheat of Delaware,
under the Delaware Escheat Law;
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5. That the defendant, New York, be directed to pay
or deliver to plaintiff, Delaware, all the Escheatable
Property of Unknowns paid or delivered to New York by
the Delaware Brokerage Corporations, which has been
abandoned for a period of seven years or more and which
hereafter becomes abandoned under the Delaware Escheat

Law; and

6. That the plaintiff, Delaware, have such other and
further relief as this Court may deem just.

Respectfully submitted,

Caarres M. Oserry, IT1
Attorney General of Delaware

Frep S. SiwverMaN
Chief Deputy Attorney General

J. Parrick HurLEy, J=.
Assistant Attorney General

Ricmarp L. Surton, CounseL oF RECORD
Jack B. BLUMENFELD
Javres LawLess, IV
Mogrris, Nicmors, ArsaT & TUNNELL
1105 N. Market Street
P.O. Box 1347
Wilmington, DE 19899
(302) 658-9200
Attorneys for Plaintiff
The State of Delaware
February 9, 1988
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